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I. STATEMENT OF THE CASE 
A. SUMMARY OF THE DISPUTE 
In 2007 Burns Holding, LLC Gointly with its affiliate Burns Concrete, Inc., "Burns") 
entered into a Development Agreement with Teton County, Idaho ("Teton County" or "County") 
in accordance with Idaho Code § 67-651 lA, providing for the rezoning of Bum's property. 
Burns requested the zone change for the purpose of developing a concrete batch plant facility on 
the property. The zone change was granted with minimal conditions, the main condition being 
that the property is used for the operation of a ready-mix concrete manufacturing facility. In 
order to expedite commercial operations, the Agreement also allowed Burns to construct and 
operate a temporary facility while the permanent facility was being constructed. Prior to 
operating the temporary facility, Burns was required to bring their private road up to public 
works standards. Other minor site improvements were tied to the construction of the permanent 
facility. The Agreement required the permanent facility to be constructed within eighteen 
months of the execution of the Agreement (by January 31, 2009). As of the writing of this Brief, 
the permanent facility has not been constructed. Teton County began proceedings to rezone the 
property in 2012. The present dispute ensued. 
B. SUMMARY OF THE FACTS 
In 2006, Burns' applied with Teton County to change the zoning on a piece of property 
they own located immediately North and East of the City of Driggs in Teton County, Idaho. 
Burns requested that the property be rezoned from the C-3 zone (service and highway 
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commercial) to the M-1 zone (light industrial). zone has a height restriction of feet, 
the M-1 zone has a height restriction of 45 feet. On February 26, 2007 Burns obtained 
conditional zone change for their property. The Teton County Board of Commissioners 
("Board") approved the zone change with conditions. See February 26, 2007 Rezone Tr, p. 36, 
LL. 20-25, and p. 37, LL. 1-6. 1 At the zone change hearing, the Board was clearly concerned 
about the visual and environmental impacts a concrete batch plant would have on neighboring 
properties and the community. Also of concern was the increase in allowable height from 35 feet 
for the C-3 Zone to 45 feet for the M-1 zone. At the zone change hearing, Chairman Young 
questioned Bums about the height of the building: 
And I guess I am concerned about a 45-foot high building. I am trying to 
think of how high the biggest hangars at the airport are. I doubt any of them 
are over 35 feet, but that's just my guess. So, we're talking about a pretty 
big building. . . . What kind of building appearance are you envisioning? 
February 26, 2007 Rezone Tr, p. 31, LL. 10-18. A voice, presumably Mr. Bums, replied: 
Well, it's going to be similar to what you see a hanger - it will look very 
similar to a hangar. It will be smaller in size than a hangar, by -
substantially .... There's a high part of the plant that's probably 30-by-40 
maybe -- 30-by-40 that will be up in those upper areas, and the rest will be 
down probably in the 35 minus. 
February 26, 2007 Rezone Tr, p. 31, LL. 19-25, and p. 32, LL. 1-5. In response to Commissioner 
Young's concern that the building could be as tall as 45 feet, Bums clearly represented that the 
proposed concrete batch plant would be under the 45-foot height limit in the M-1 zone. Bums 
also promised a "very metropolitan style" building that would be completely enclosed so as to 
1 The transcript of the zone change hearing before the Board on February 26, 2007 is attached hereto as Exhibit A. 
References to the rezone transcript will employ the following form: February 26, 2007 Rezone Tr p. _. 
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not pollute surrounding properties with noise and dust Id p. 10, LL. 6-1 The zone change was 
granted to Burns with the condition that a development agreement be entered into addressing the 
Board's visual and environmental concerns and the impacts of the industrial structure such as 
building design, noise, dust. 
Contrary to what Bums represented at the zone change hearing, the plans for the batch 
plant vastly exceeded the 45-foot height limit. Four months after the zone change hearing, Bums 
proposed a 75-foot tall, 60-foot wide, industrial structure on the subject property. Because the 
proposed building height was 30 feet over the 45-foot maximum allowed in the M-1 zone, Bums 
applied for a conditional use permit (CUP) on June 13, 2007. Complaint ,r 15 [R, p. 5]. 
On August 31, 2007, a Development Agreement for the zone change ("Agreement") was 
entered into by Bums and the County in accordance with Idaho Code§ 67-651 lA. Complaint ,r 
16 [R, p. 5]. A copy of that Agreement is attached to this Brief as Exhibit "B." Bums attached a 
sketch of their desired building as Exhibit "C" to the Agreement. (Burns itself uses the adjective 
"desired" to describe the 75" Permanent Facility Complaint ,r 14.) The building depicted is 75 
feet tall, exceeding the maximum allowable height by 30 feet. Bums was aware that in order to 
build the desired structure, they would need the permission of a quasi-judicial body after the 
notice and hearing provisions of State law were followed. In fact, they already applied for this 
approvai. Yet, Bums did not make height approval a condition of the Agreement. 
In the Development Agreement, the County agrees to rezone Burns' property from C-3 to 
M-1. Conditions relating to construction and operation of the Permanent Facility and Temporary 
Facility are found in Paragraph 2(b) of the Agreement. Paragraph 2( d) addresses issues 
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surrounding the compatibility the Permanent Facility with surrounding uses noise, dust, 
hours of operation, traffic, landscaping and lighting. In Paragraph 10, the Agreement is clear 
that the Developer must comply with all county and local laws, rules and regulations, pertaining 
to the proper1y. Paragraph I2(f) contains a severabiiity clause that states: "If any term of this 
agreement is declared invalid, illegal or unenforceable, the remainder of this agreement shall 
remain operative and binding. Also, the Agreement was clear (as is Idaho Code § 67-65I IA2) 
that, if the project could not be built as conditioned, the zone would revert back to C-3. 
Paragraph 5 of the Agreement states: 
Zoning Reversion Consent: The execution of this Agreement shall be deemed 
written consent by Developer to change the zoning of the subject property to its 
prior designation upon failure to comply with the conditions imposed by this 
Agreement. No reversion shall take place until after a hearing on this matter 
pursuant to Idaho Code §67-651 IA. Upon notice and hearing, as provided in this 
Agreement and in Idaho Code §67-6509, if the property described in attached 
Exhibit "A" is not used as approved, or if the approved use ends or is abandoned, 
the Board of County Commissioners, may, upon receiving a recommendation from 
the City's governing board, order that the property will revert to the zoning 
designation (and land uses allowed by that zoning designation) existing 
immediately prior to the rezone action, i.e., the property shall revert back to the 
C3, Service and Highway Commercial zoning designation. 
Paragraph 9 of the Agreement states: 
Termination: This Agreement may be terminated in accordance with the notice 
and hearing procedures of Idaho Code 67-6509, and the zoning designation upon 
which the use is based reversed, upon failure of Developer, a subsequent owner, or 
other person acquiring an interest in the property described in attached Exhibit "A" 
to comply with the terms of this Agreement. 
2 Idaho Code§ 67-651 IA states in part: "A commitment may be terminated, and the zoning designation upon which 
the use is based reversed, upon the failure of the requirements in the commitment after a reasonable time as 
determined by the governing board or upon the failure of the owner; each subsequent owner or each other person 
acquiring an interest in the parcel to comply with the conditions in the commitment and after complying with the 
notice and hearing provisions of section 67-6509, Idaho Code." 
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Idaho law and the Development Agreement are both clear that the zone change would be 
reversed if the Developer failed to comply with the terms and conditions of the zone change. 
On November 15, 2007 the Teton County Board of Commissioners denied Burns' 
application to exceed the allowable height limit by 30 feet. At the hearing Commissioner 
Stevenson expressed dismay that the 75 foot tall batch plant was not what was proposed when 
the zone change was granted: "what's now being presented to us is not what was presented to us 
when we made the zone change .... But we don't have the same proposal, and we do have a 
reversion clause in the developer's agreement .... " November 15, 2007 CUP Tr., p. 11, LL. 15-
23.3 Chairman Young agreed with her, stating: "[Mr. Burns] said the plant will have a 7,000 
square foot footprint with a 45-foot tower. That's the basis on which the zone change was 
made." Id at p.12, LL.13-15. Commissioner Stevenson states that she is not in favor of the 
conditional use permit because "it's too drastic a change from what we approved in the first 
place and the zone change itself was contingent on it being that proposed use." Id at p.17-18, 
LL.23-25, 1-2. Commissioner Stevenson is also clear that the Development Agreement did not 
convey the right to build a structure of this height: "there are new things in this developer's 
agreement that were never, ever discussed. So I feel like we have a process problem in that they 
got written in here and they were totally new things. The temporary plant was never, ever 
mentioned in the hearing." Id at p. 12, LL. 2-7. It is obvious from her comments that the Board 
felt they had approved a building with a maximum height of 45 feet. Later she reiterates: "if we 
3 The transcript of the conditional use permit hearing before the Board on November 15, 2007 is attached hereto as 
Exhibit C. References to the CUP transcript will employ the following form: November 15, 2007 CUP Tr p._. 
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additional 30 feet height, it would no longer be the same proposal, and our 
zone change approval was only for that specific use, and it would no longer be that specific use." 
Id p. 22, LL.19-23. The CUP was ultimately denied for reasons articulated in the Bums 
Holding, LLC CUP Denial Amended Findings of Fact and Conclusions of Law, attached hereto 
as Exhibit D. On December 11, 2007 Bums filed for judicial review of the County's decision to 
deny the CUP. That lawsuit concluded on January 25, 2012 with the Idaho Supreme Court 
upholding "the decision of the district court affirming the county's denial of the conditional use 
permit." Burns Holding, LLC v. Teton County Bd Of Com 'rs, 152 Idaho 440,445,272 P.3d 412, 
417 (2012). 
After the conclusion of the lawsuit in the County's favor, the County requested, m 
accordance with Idaho Code § 67-6511 A, Paragraphs 5 and 9 of the Development Agreement, 
and the Driggs' Area of Impact Agreement, that the City of Driggs recommend that the zoning 
on Bums' parcel revert back to the C-3 zone (a recommendation from the City is sought prior to 
a Teton County decision in the Area of Impact). Prior to the conclusion of the initial hearing 
process to revert the zoning of the Property, Bums applied for a variance to build the 75-foot 
high structure. The County therefore withdrew its application to revert zoning pending the 
outcome of the Bums' variance application. On July 11, 2012, the Driggs' Planning and Zoning 
Commission recommended denial of the Bums' variance request. The Board of County 
Commissioners took their recommendation and denied the variance application on September 13, 
2012. The Board found that Bums failed to make the required showing of hardship because of 
site characteristics and also failed to show that the variance was not in conflict with the public 
RESPONDENT'S BRIEF 6 
interest.4 Teton County then resubmitted its application to revert the zoning of the Property in 
accordance with Idaho Code § 67-65I1A and Paragraphs 5 and 9 of the Development 
Agreement. The resubmitted application was heard by the Driggs Planning and Zoning 
Cmmnission in December of 2012 and the decision was tabied. Before the Commission took up 
the application again, Burns filed the present lawsuit. Burns has never requested that the 
Development Agreement be renegotiated or modified. 
II. ATTORNEY FEES ON APPEAL 
According to Paragraph 12(e) of the Agreement Teton County is entitled to its attorney 
fees and costs. Paragraph 12( e) of the Agreement states: "If any party shall bring suit against the 
other party to enforce this agreement, the prevailing party shall be entitled to reasonable attorney 
fees and costs." If Teton County is the prevailing party they are entitled to reasonable attorney 
fees and costs. 
III. ARGUMENT 
Burns desires to construct a 75-foot tall concrete batch plant in a zone with a maximum 
height allowance of 45 feet. When Burns applied for the zone change from C-3 to M-1, they 
were aware that the maximum permitted height in the M-1 zone was 45 feet unless an exception 
is granted in accordance with Idaho law. They were also aware that the Board was reticent to 
grant a zone change that would allow a 45-foot tall structure. Yet Burns' entire argument is 
based on the idea that the Agreement somehow allows them to build a 75-foot tall building, and 
4 "A variance shall not be considered a right or special privilege, but may be granted to an applicant only upon a 
showing of undue hardship because of characteristics of the site and that the variance is not in conflict with the 
public interest." Idaho Code§ 67-6516. 
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that the County is preventing them, or making it impossible for them to do so. Bums completeiy 
ignores the fact that the only hearings before the Board of County Commissioners where height 
was discussed were: 1) the zone change hearing in February of 2007 where, by virtue of 
receiving a zone change to M-1, they aiso received approval to buiid a 45 foot taii buiiding; and 
2) the hearing on the CUP in November of 2007 where the Board denied their application to go 
30 feet over the permitted height. Bums claims performance can be delayed indefinitely, and that 
the temporary facility can remain indefinitely, because denial of their application to build 30 feet 
over the maximum allowable height acts as a force majeure. Failure to obtain a waiver of the 
maximum height limitation that a contracting party knew was required at the time of contracting 
is not a force majeure. 
Bums' position relies on Exhibit "C" to the Agreement's depiction of a 75-foot tall 
building. There is nothing in the body of the Agreement that states that the height of the building 
shall be 75 feet, let alone alerts that height is a material provision of the Agreement. Paragraph 
2(b )(iii) simply identifies Exhibit "C" as containing ''plans for construction of Developer's 
intended permanent facility." (Emphasis added.) More importantly, the Board of County 
Commissioners could not have contracted for a 30-foot deviation from the height ordinance. 
Paragraph I2(f) of the Agreement contains a clause that "If any term of this agreement is 
declared invalid, illegal or unenforceable, the remainder of this agreement shall remain operative 
and binding." A contract provision that requires a party to violate the law by building a structure 
30 feet in excess of what the zoning ordinance allows, is invalid, illegal and unenforceable. Yet 
Bums has never requested that the "term" be declared invalid, illegal or unenforceable. If the 75 
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foot tall depiction is declared invalid, Bums is with what they promised at the zone change 
hearing - a fully enclosed, self-contained, maximum 45-foot tall, facility. February 26, 2007 
Rezone Tr, p. 10, LL. 6-13; p. 32, LL. 9-10. If this is not possible the zoning must revert back to 
C-3. 
A. THE FORCE MAJEURE CLAUSE DOES NOT SUSPEND BURNS' OBLIGATION TO 
CONSTRUCT THE PERMANENT FACILITY. 
Shortly after Bums was granted the zone change, they applied to build a structure 30 feet 
in excess of the allowable height in the M-1 zone. Permission to exceed the zone's height 
limitation was denied by the Board of County Commissioners, both as a CUP and as a variance. 
The denial of their application is not a force majeure, nor is this Court's determination in 2012 
that a variance was required in order to exceed the height limitation. At the time the Agreement 
was signed, Idaho Code § 67-6516 required a variance to modify the height of buildings. 
Appellant knew that permission was necessary and that permission could be denied, but neither 
the force majeure clause nor any other part of the Agreement made height approval cause for 
delay or a condition of performance. Additionally, it could not have been a foregone conclusion 
or an assumption of the contract that a 75-foot building would be approved (such an assumption 
would be contrary to land use law and the Local Land Use Planning Act). 
Paragraph 2(b)(iv) of the Agreement allows for delay of the eighteen (18) month period 
to complete the Permanent Facility in certain circumstances. 
The installation of the Permanent Facility shall be completed within 
eighteen (18) months of execution of this Agreement by the County, 
subject to delays resulting from weather, strikes, shortage of steel or 
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manufacturing equipment or any other act of force majeure or actions 
beyond the Developer's controL 
Burns does not claim that weather, strikes, shortage of steel, or manufacturing equipment caused 
a delay in the construction of the Permanent Facility. Burns relies on the phrase "or any other 
act of force majeure or actions beyond the Developer's control." The act of force majeure or 
action beyond the Developer's control that Burns points to is the 45-foot height regulation that 
was in place at the time the property was purchased, was in place when the zone change was 
obtained, and was in place when the Agreement was signed. Burns was well aware of the 
regulation, and the denial of the permit to construct a building that nearly doubled the allowable 
height, and more than doubled the height of any existing structures, was definitely foreseeable. 
The literal translation of "force majeure" is "superior force" and in Idaho these forces are 
usually defined in the Agreements that use them. Idaho Power Co. v. New Energy Two, LLC, 56 
Idaho 462, 328 P.3d 442, 443 (Idaho 2014); Idaho Power Co. V. Cogeneration, Inc. 134 Idaho 
738, 9 P.3d 1204, 1207 (Idaho 2000). The force majeure clause in the Agreement is limited to 
those acts "beyond the Developer's control." Blacks law dictionary tells us: "Typically, such 
clauses specifically indicate problems beyond the reasonable control of the lessee that will 
excuse performance." BLACK'S LAW DICTIONARY 645 (6th ed. 1990). The County is not 
forcing Burns to build a structure that is not permitted by law, Burns itself insists upon building a 
structure that is not permitted by law. They added the Exhibit but they did not to make the 
Agreement conditional on height approval. They added the Exhibit even though the height limit 
in the M-1 zone is 45 feet. They added the Exhibit even though they were aware that 75 feet 
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vastly exceeded the height of any other structure in the vicinity. The decision to build a 75-foot 
tall structure was Burns' decision. Bums could build something that complies with current 
zoning, yet they refuse. Refusal to build a structure that complies with the law is not a force 
maJeure. 
Burns assumed the risk of obtaining a permit to exceed the height regulation months prior 
to executing the Agreement. Burns applied for approval to exceed the height limitation in June, 
2007 and signed the Agreement, before such approval was granted, in August, 2007. "Mistaken 
assumptions about future events ... do not qualify as aforce majeure." Stand Energy Corp. v. 
Cinergy Services, Inc. 760 N.E. 2d 453,457 (Ohio 2001); see also Gulf Oil Corp v. Fed Energy 
Regulatory Comm., 706 F.2d 444, 449 (C.A.3 1983). "When a party assumes the risk of certain 
contingencies in entering a contract, as is the case here, such contingencies cannot later 
constitute a 'force majeure.' " Dunaj v. Glassmeyer, 580 N.E.2d 98, 101 (Ohio C.P.1990); 
Buono Sales, Inc. v. Chrysler Motors Corp. 363 F.2d 43, 47 (C.A.3, 1966); Austin Co. v. United 
States, 314 F.2d 518,520 (1963). Bums assumption that they would gain approval to exceed the 
height regulation does not qualify as a force majeure. 
The types of events covered by force majeure depend on the specific language included 
in the clause itself. 30 Williston on Contracts § 77:31 (4th ed.) The force majeure clause at 
issue fails to mention government action or denial of a zoning permits. In URI Cogeneration 
Partners, L.P. v. Bd. of Governors for Higher Educ., 915 F. Supp. 1267 (D.R.I. 1996), the parties 
entered into an agreement governing the construction and operation of a combined heat and 
power facility. URI Cogeneration Partners LP. ("URI") sued the Board of Governors after they 
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were notified that their agreement was being terminated for failure to obtain the appropriate 
project zoning approval. The contract between the parties in URI Cogeneration Partners 
contained a force majeure provision similar to the one at issue in the present case. 5 URI claimed 
that the zoning denial qualified as a force majcuie event under the contract -- "tl1e capriciousness 
of the South Kingstown Town Council amounted to an event beyond the reasonable control of 
and without the fault or negligence of UCP." Id at 1286. The Court disagreed, reasoning that 
zoning was an issue long before the agreement was signed: 
[t]hus it was foreseeable that the South Kingstown Town Council would prove 
less pliable than UCP hoped, that zoning approval would be denied, and that 
the parties would have to cope with the consequences. Hence, failure to win 
zoning permission was a foreseeable event, unlike the catastrophes listed in 
ESA § 21, and not of the nature and kind commonly excused by force majeure 
clauses. UCP and the Board could have provided for this eventuality-instead, 
they left everything in UCP's hands. 
Id. at 1287. URI assumed the risk of obtaining governmental approval of the project, 
and thus could not rely on a force majeure clause to excuse performance. The facts of 
the present case are very similar. Burns hoped that by inserting an exhibit into the zone 
change agreement that depicted their desired facility, that the Board would be bound to 
approve their application to build the 75-foot tall facility. The fact that the Board 
proved "less pliable" then Burns hoped is not an act of force majeure. 
What distinguishes the Biblical plagues described in [the force majeure 
provision] from a failure to procure zoning permission is the question of 
foreseeability. As the Board points out, force majeure clauses have 
5 The Force Majeure Clause read in part: "If either Party shall be unable to carry out any of its obligations under this 
Agreement due to events beyond the reasonable control of and without the fault or negligence of the party claiming 
Force Majeure - including, but not limited to ... " URI Cogeneration Partners L.P. v. Board of Governors for 
Higher Educ., 915 F.Supp. at 1276. 
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traditionally applied to unforeseen circumstances-typhoons, citizens run 
amok, Hannibal and his elephants at the gates-with the result that the Court 
will extend [the force majeure provision] only to those situations that were 
demonstrably unforeseeable at the time of contracting. 
Id. It was completely foreseeable that a height that nearly doubled the allowed height would not 
be permitted. As in URI, Burns bore the risk that lack of governmental approval would preclude 
performance under the contract. 
Appellant attempts to distinguish URI Cogeneration Partners by comparing the force 
majeure clause at issue in the present Agreement to the language used in URI, Kel Kim, 6 and 
Specialty Foods. 7 The Specialty Foods Court does not mention or analyze the force majeure 
provision in URI. They do distinguish the force majeure clause at issue in their South Bend 
Indiana case from the one analyzed by the New York Court finding that the Kel Kim clause 
contained the limiting phrase "or other similar causes." The Indiana Court felt the force majeure 
clause in their case was broader then the one in Ke! Kim. Specialty Foods provided food and 
beverage in the Hall of Fame for twelve years, then the Hall of Fame was moved from the City 
of South Bend to Atlanta, Georgia. South Bend lost the Hall of Fame and therefore no longer 
needed food and beverage service. The facts of the Specialty Foods case are very different from 
the present case. Bums never lost or had any right taken away, they simply want to build a 75 
foot tall cement batch plant and can only build a 45 foot tall plant. Not only is the language of 
the Specialty Food force majeure provision much broader in scope (as recognized by the Indiana 
Court) then the clause in the present contract, the loss of the Hall of Fame completely obviated 
6 Ke/ Kim Coroporation v. Central Markets, Inc., 519 N.E. 2d 295 (NY 1987). 
7 Specialty Foods oflndiana, Inc. v. City of South Bend, 997 N.E. 2d 23 (Ind. Ct. App. 2013). 
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the need for a food and beverage vendor for the Hall of Fame. That there be a Hall of Fame in 
South Bend was a basic assumption of their agreement. 
Appellant cites Idaho Power Company v. Cogeneration, Inc., 134 Idaho 738, 9 P.3d 1204 
(2000) to support the conclusion that actions of government agencies in suspending or revoking 
permits are events of force majeure. In order to build a hydroelectric power facility, 
Cogeneration was required to obtain a "401 Certificate" from the Idaho Department of 
Environmental Quality. Cogeneration showed that it could not build without a 401 certificate, 
and the force majeure clause covered this eventuality. The clause in Idaho Power listed "civil or 
military authority, court orders, laws and regulations" as acts that would excuse performance. 
Idaho Power at 748. Bums could have added similar language to their Agreement, but there is 
no mention of government authority, laws or regulations in the force majeure clause. 
Additionally, Burns hasn't shown that the inability to build a 75-foot tall building equates to the 
denial of a 401 certificate for a hydroelectric power facility. "We remain mindful that we must 
look to the specific language of the contract." Specialty Foods, 997 N.E. 2d at 28. As Appellant 
points out in his brief, every phrase of a contract should be given effect and the language of a 
contract is the best indication of the parties' intent. Appellant's Brief page 22. The force majeure 
clause in Idaho Power specifically contemplates the revocation or suspension of government 
permits. However, the Court did not extend the force majeure clause to cover Cogeneration's 
obligation to post a security deposit. 
Based upon the record, ample evidence exists indicating that the obligation to 
pay the security was not directly affected by the revocation and suspension of 
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the required permits and certificates since Cogeneration and its financial partner 
Calpine could have posted the security but chose not to. 
Idaho Power Co. V. Cogeneration, Inc., 134 Idaho at 748, 9 P.3d at 1214. Similarly, a 45-foot 
tall batch plant is permitted in the M-1 zone and could have been built, yet Burns chose not to. 
Appellants were aware that they did not have approval to construct a 75-foot tall building, but 
they did not make the Agreement in any way contingent upon such approval and they did not 
draft the force majeure clause to cover the permitting contingency. The force majeure clause in 
Idaho Power applied to acts of civil authority in revoking and suspending permits, the force 
majeure clause in the Development Agreement at issue does not. The time for conditioning 
Bums' obligation to construct the permanent facility was at the time of contracting. 
B. THE DOCTRINE OF PREVENTION DOES NOT APPLY BECAUSE THE BOARD NEVER 
AGREED TO A 75-FOOT FACILITY. 
The fatal flaw to Burns' prevention of performance argument is the assumption that the 
Board agreed to a condition (a 75 foot tall building) and then prevented the condition from 
occurring. This line of thought ignores not only the reality of what occurred, but also is 
impossible Idaho law, specifically the Local Land Use Planning Act (LLUPA) and the principles 
of due process. Idaho law is clear that, in order for the doctrine of prevention to apply, the 
actions of the party preventing performance must somehow be improper, wrongful, or in excess 
of their legal rights. Burns has not pointed to an improper act by Teton County. The Local Land 
Use Planning Act, found in Title 67, Chapter 65 et. seq. of the Idaho Code, sets out specific 
statutory procedures that must be followed in order for zoning regulations to be waived. By 
arguing that a development agreement for a zone change binds the Board of County 
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Commissioners to waive a height regulation, Burns incorrectly implies that statutory notice and 
hearing procedures need not be followed and that decision makers need not be unbiased. The 
Board of County Commissioners sit in a quasi-judicial capacity in public hearings and thus 
cannot be influenced by an applicant or any prior agreements with an applicant in making a land 
use decision that affects a specific piece of property. Cooper v. Board of County Com'rs of Ada 
County, 101 Idaho 407, 410-411, 614 P.2d 947, 950-951 (Idaho 1980). Thus, the Board could 
not have agreed to a building height of 75 feet prior to the public hearing on the issue. Because 
no condition was agreed to, no condition was prevented. 
There is on point Idaho case law on the subject of prevention and it does not support 
Burns' position. The conduct of a party preventing performance must be "wrongful" and "in 
excess of their legal rights." Sullivan v. Bullock, 124 Idaho 738, 742, 864 P.2d 184, 188 
(Ct.App.1993) ( citing 17 A C.J.S. Contracts § 468). Burns implies that Teton County was aware 
of the CUP application at the time the zone change agreement was signed. This is a question of 
fact that has not been raised. Although the Board's level of awareness of the pending application 
is not relevant to the present case, it is important to note that Boards are usually completely 
unaware of pending land use decisions until they receive their packet of information from the 
planning and zoning staff. Applications, notifications, meetings with the applicant, all are 
handled by the planning and zoning department, not the Board of County Commissioners. The 
Board does not receive testimony and evidence on a quasi-judicial application until the hearing. 
Ex parte communication is not allowed - the Board must behave like a judge and only discuss 
the application in a public hearing. Accordingly, an essential element to the quasi-judicial 
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decision making process is impartiality; the Board must be unbiased. Although Burns was well 
aware of his application for a conditional use permit, the Board of County Commissioners was 
likely completely unaware of it at the time the zone change agreement was signed. 
In the string of litigation on trJs issue, Burns has never complained that the Board of 
County Commissioners was biased or impartial when they made their decision to deny the 
application to build a 75-foot tall structure. When the Agreement was signed on August 31, 
2007 the Board did not contemplate approval or denial of the Burns application, or whether it 
should be brought as a conditional use permit or variance application. The August 31, 2007 
Agreement was simply a zone change agreement made in accordance with Idaho Code § 67-
651 lA. It could not and did not convey any rights other then for the property to be rezoned M-1. 
This Court was clear, in an earlier decision involving the same project, that Burns was "required 
to seek a variance in order to obtain a waiver of the maximum height limitation in the zoning 
ordinance." Burns Holdings, LLC v. Teton Cty. Bd. of Comm'rs, 152 Idaho 440, 443, 272 P.3d 
412,415 (2012). Now Burns comes before this Court on the premise that no approval to exceed 
the height regulations outside the signing of the Development Agreement was necessary. On 
page 28 of their brief, Appellant states: "there can be no material question of fact but that the 
parties contemplated Teton County would promptly issue Burns the CUP and building permit 
required to construct the Permanent Facility when they executed the Agreement." Burns is 
correct that there can be no material question of fact, because this is purely a question of law. 
We are a government of laws and not of men. Cooper at 411, 614 P.2d at 951. Teton County 
could not "promptly issue Burns the CUP and building permit" as Burns believes. The building 
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'"'"'"''"' the maximum height limitation in the zoning ordinance. Developers cannot circumvent 
the Local Land Use Planning Act by agreement. 
Teton County issued findings of fact and conclusions of law denying a conditional use 
permit for the 75-foot structure because a height of 75 feet was not conditionally permitted by 
the specific terms of the ordinance, a building of that size in that location conflicted with the 
comprehensive plan, and the height was not compatible with the surrounding properties, uses and 
neighborhood as was required by the applicable ordinance. The law mandates denial if these 
conditions cannot be met. In addition to clearly stating why a conditional use permit could not 
be granted, the Findings also clearly state that under LLUP A a variance was the proper 
mechanism for a modification of height requirements. That the County would follow its 
comprehensive plan and LLUPA was not "unjustified or outside the reasonable contemplation of 
the parties when the contract was executed." Sullivan, 864 P.2d at 188 (citing Godburn v. 
Meserve, 37 A.2d 235 (Conn. 1944)). Because the Board of County Commissioners could not 
have contemplated the approval or denial of a land use application before following the notice 
and public hearing requirements of LLUP A, as a matter of law the granting of the permit was 
outside their contemplation at the time of contracting. 
C. THE IMPOSSIBILITY DOCTRINE IS NOT APPLICABLE BECAUSE THERE WAS NOT A 
CONTINGENCY OR UNFORESEEN SUPERVENING ACT, BECAUSE THE BARRIER TO 
PERFORMANCE ARISES FROM THE ACT OF THE PARTY SEEKING DISCHARGE, AND 
BECAUSE APPROVAL OF THE HEIGHT MODIFICATION COULD NOT HA VE BEEN A BASIC 
ASSUMPTION OF THE AGREEMENT. 
The impossibility doctrine requires that a contingency arise that was not in existence at 
the time of contracting. As its contingency, Burns uses this Court's 2012 decision that LLUPA 
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required a variance to modify the height of structures. Although the contingency requirement of 
the doctrine of impossibility can be met by the imposition of a new law, 8 in the present case there 
was not a new law. The role of the court in our tripartite system of government is to construe 
existing la\vs in an effort to expose legislative intent, not to legislate or draft laws or n1ake policy 
decisions. LC. § 67-6516 did not change between the time the contract was signed and the time 
for performance. State law required a variance when the parties negotiated the Development 
Agreement. Burns was also aware that permission of some nature was required, be it a variance 
or a CUP. As this Court points out in their previous Burns decision, Bums was aware that a 
variance may be the necessary tool: 
There was also confusion as to whether permission to exceed the 45-foot height 
limitation should be by a variance or by a CUP. The following exchange 
occurred. 
MR. CHAIRMAN: We're using the term CUP and variance interchangeably 
here, which is a Driggs custom, and not ours. 
COMMISSIONER STEVENSON: I just said CUP. 
MR.· STORER: I'm not much for labels. I think the question is, can we build a 
plant 75 feet high, period. You put whatever label you want, but I think that's 
the issue. 
Bums Holdings, LLC, 152 Idaho at 442, 272 P.3d at 414. Their attorney was not "much for 
labels" yet they now claim that the label was so important that it created an impossibility. The 
need for a variance is also listed as one of the reasons for denial of Burns' CUP application in the 
Findings of Fact and Conclusions of Law. The District Court states on page 12 of it's 
8 Landis v. Hodgson, 109 Idaho 252,257, 706 P.2d 1363, 1368 (Ct. App. 1985). 
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Memorandum Decision and Order, "Burns was aware it would need approval for a CUP or 
zoning variance prior to entering the agreement .... " Even if a judicial order can prevent 
performance, this exception is not applicable if the possibility of interference is "recognized and 
the risk assumed by the promisor." Landis v. Hodgson, 109 Idaho 252,257, 706 P.2d 1363, 1368 
(Ct. App. 1985) (citing Lane v. Dashiell, 195 Md. 677, 75 A.2d 348, 354 (1950)). Bums knew 
that construction was contingent upon gaining approval, and this contingency was in existence at 
the time of contracting. Because application of Idaho's Local Land Use Planning Act is not a 
superseding event, and because Burns was aware that zoning approval was necessary, the 
doctrine of impossibility is not applicable. 
The Doctrine of Impossibility is also not applicable to the Development Agreement 
signed by the parties because Burns could have built a concrete batch plant that complied with 
zoning restrictions. The zone change was granted "for the purpose of developing a concrete 
batch plant facility on the property." Exhibit B, p. 1. A 75-foot tall building was not "a condition 
essential to performance" to the Agreement as is required for the Impossibility of Performance 
Doctrine to apply. Haessly v. Safeco Title Ins. Co. of Idaho, 121 Idaho 463,465, 825 P.2d 1119, 
1121 (1992). In order to avail oneself of the defense of the doctrine of impossibility, the moving 
party must be required to do something by the contract that they cannot. The only mention of 
the building height is found in Exhibit "C" to the Agreement. Paragraph 2(b )(iii) of the 
Agreement contains the only reference to Exhibit "C," calling it "plans for construction of 
Developer's intended permanent facility." The use of the word "intended" hardly supports a 
RESPONDENT'S BRIEF 20 
mandate that this exact building must be constructed. In fact, neither Teton County nor Bums 
have ever argued that the height of the building is a necessary condition of the contract. 
Proof of this kind does not establish the type of impossibility that constitutes a 
defense. There is a familiar distinction between objective impossibility, which 
amounts to saying, "The t1.ing car111ot be done," and subjective impossibility-
"I cannot do it." 
Fazzio v. Mason, 150 Idaho 591, 596, 249 P.3d 390, 395 (2011) (citing Christy v. Pilkinton, 224 
Ark. 407, 273 S.W.2d 533 (1954)) (citing Rest., Contracts, § 455; Williston on Contracts, § 
1932). In Christy the Court awarded specific performance on a real estate contract despite the 
purchasers inability obtain financing. The Idaho Court followed this line of reasoning to uphold 
the district court decision that "inability to obtain financing up to the time of the decision does 
not show impossibility." Id. Bums has explored no avenue for building other then the 75 foot 
tall plant. For example, Paragraph 12(f) of the Agreement contains a severability clause. "If any 
term of this agreement is declared invalid, illegal or unenforceable, the remainder of this 
agreement shall remain operative and binding." If Bums wanted to continue with the Agreement 
one method would be to have the 75-foot term declared illegal or unenforceable. The defense of 
Impossibility of Performance is unavailable where the barrier to performance arises from the act 
of the party seeking discharge. A party cannot by its own act place itself in a position to be 
unable to perform a contract, then plead that inability to perform as an excuse for 
nonperformance. United States v. Winstar Corp., 518 U.S. 839, 895, 116 S. Ct. 2432, 2465, 135 
L. Ed. 2d 964 (1996) ( citing Restatement (Second) of Contracts § 261; 2 E. Farnsworth, on 
Contracts§ 9.6, p. 551 (1990); cf. WR. Grace & Co. v. Rubber Workers, 461 U.S. 757, 767-768, 
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n. 103 2184, n. 10, 76 L.Ed.2d 298 (1983)). Burns claim of impossibility is not 
only subjective, Burns has created and perpetuated the barrier to performance and should not be 
able to use an impossibility defense. 
Burns argues that certain provisions of the Restatement of Contracts should control. But, 
the Restatement requires that the contract provision be a basic assumption of the contract. 
Discharge by Supervening Impracticability. Where, after a contract is made, a 
party's performance is made impracticable without his fault by the occurrence 
of an event the non-occurrence of which was a basic assumption on which the 
contract was made, his duty to render that performance is discharged, unless 
the language or the circumstances indicate the contrary. 
RESTATEMENT (SECOND) OF CONTRACTS § 261. "In determining whether the non-
occurrence of a particular event was a basic assumption, a court will look at all the 
circumstances, including the terms of the contract." Landis, 109 Idaho at 256, 706 P.2d at 1367. 
The Agreement was for a rezone from C-3 to M-1. The purpose of the Agreement is to rezone 
the property to M-1, not to waive the height restriction in the M-1 zone. Appellants have made 
no showing that a building height of 75 feet was a basic assumption on which the parties agreed. 
Burns is claiming that they assumed they would be approved to build the 75-foot tall structure, 
and thus approval is a basic assumption of the Agreement. Approval to exceed the height 
limitation by 30 feet was not, and could not be, a basic assumption upon which the contract was 
made. The "basic assumption" factor is discussed in Comment b to § 261 of the Restatement 
(Second) of Contracts: 
[i]n order for a supervening event to discharge a duty under this Section, the non-
occurrence of that event must have been a "basic assumption" on which both 
parties made the contract. 
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The height was not a basic assumption upon which both parties made the contract. The 
law does not allow either the County or the applicant to assume the land use application 
would be granted. There are sometimes contract provisions that both parties feel are 
foregone conclusions thus they are not made a subject of their bargaining. This is not one 
of those circumstances. Whether a height approval condition was not added as a 
calculated choice or an oversight, it was not left out because it was a basic assumption of 
the agreement. By not making approval a condition of the Agreement, Burns bore the 
risk that it would not be approved and thus cannot avail themselves of the doctrine of 
impossibility. 
D. TETON COUNTY SHOULD NOT BE ESTOPPED FROM REZONING THE PROPERTY 
Burns' application of the law of estoppel or quasi-estoppel to the facts of this case is 
flawed as none of the elements of quasi-estoppel are met, and the exigent circumstances required 
to be shown in order to apply estoppel to a governmental act do not exist. Appellants believe 
that the County should be estopped from rezoning the property because their position on the 
height of the structure changed. The first element of quasi-estoppel, that the offending party took 
a different position than his or her original position, is not met under these facts as the only 
position that the Board took on the height of the structure occurred at a public hearing where a 
conditional use permit was· denied (denial occurred on November 15, 2007) and at a public 
hearing where a variance was denied (the Board of County Commissioners denied the variance 
application on September 13, 2012). The Development Agreement that was signed in August of 
2007 could not grant a height variance. However, the Development Agreement did, and could, 
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that the zone be reverted back to C-3. Even if it were legally possible for the County to 
change its position on the allowed height of the building, estoppel also requires that the County 
gained an advantage or Burns was put at a disadvantage. The fact that Burns improved its own 
property does not create an adva11tagc for the County, nor does it qualify as an exigent 
circumstance warranting application of estoppel. 
To substantiate its estoppel argument, Bums cites the Terrazas case. Terrazas involved a 
subdivision application in Blaine County. Blaine County had a Mountainside Overlay District 
(MOD); there was a question as to whether a proposed development fell within the overlay. The 
Board of County Commissioners determined that the development fell within the MOD and 
denied the application. The developer claimed that Blaine County was estopped from "taking a 
position inconsistent with Planning and Zoning staff members' opinions." Terrazas v. Blaine 
County ex. rel. Bd. Of Com 'rs, 147 Idaho 193, 200, 207 P.3d 169, 176 (Idaho 2009) (The 
Planning and Zoning Administrator had represented that the property did not fall within the 
MOD). This Court explained how a Board is not bound by opinions of staff. "Considering first 
the underlying principles of estoppel, we note that it cannot be said that the Board took an 
inconsistent position by denying the application, as the determination that the proposed sites of 
disturbance fell within the MOD was the Board's one and only official position." Id at 201, 207 
P.3d. at 177 (emphasis in original). The Court cites to the Blaine County ordinance that clearly 
requires the elected Board to make such determinations. The present case is similar in that height 
exceptions to zoning laws can only be granted at a public hearing. Idaho Code§§ 67-6512, 67-
6516. Although there is no evidence of any approval of the 75-foot tall structure on the public 
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record, there is much discussion on the public record of the Board's concern over the height of 
the structure. The Board could not have granted a CUP or a variance without following the 
process mandated by State law. Hubbard v. Canyon County Com'rs, 106 Idaho 436, 437, 680 
implied variance" since such a thing would be contrary to Canyon County law and LLUPA). The 
Board of County Commissioner's public hearings on Bums' CUP and Variance applications took 
place on November 15, 2007 and September 13, 2012. Those denials were the Board's only 
official positions on the height of the proposed building. 
Estoppel is only applied against governments exerc1smg their police power in 
extraordinary situations. Terrazas at 201,207 P.3d at 177 (citing Sprenger, Grubb & Associates, 
Inc. v. City of Hailey, 127 Idaho 576,903 P.2d 741 (1995)); see also Harrell v. City of Lewiston, 
95 Idaho 243, 248, 506 P.2d 470, 475 (1973) (citing several jurisdictions that refuse to apply 
estoppel in zoning cases). Estoppel can only be applied to government acts in limited 
circumstances and the Court is reluctant to do so absent exigent circumstances. Id. The only 
indication of exigent circumstances given by Burns is their assertion that they have expended a 
large sum of money. The Plaintiff in Terrazas asserted the same: "Applicants point to the 
significant sums of money they expended on engineering, avalanche, soils, hydrology and other 
studies before the Board made its decision." Id 200, 207 P.3d at 176. This Court did not find 
this argument remotely persuasive in Terrazas. Even if this Court considered the expenditure of 
funds an exigent circumstance, we must return to the fact that Burns agreed to and benefitted 
from the improvements they made. Also, although the Agreement states that construction of the 
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Permanent Facility shall be commenced immediately, there is no such requirement for either the 
erection of the temporary facility, or the road improvements. Burns could have waited until they 
had approval to build their desired batch plant before they erected a temporary facility or 
improved their road. Additionally, the temporary facility, which utilizes both the highway and 
road, has continued operating to Burns' benefit. Appellant's Brief page 1. Not only does Burns 
claim not warrant imposition of estoppel, they have failed to provide any circumstances that 
meet the basic elements of estoppel. In accordance with the express terms of their Agreement 
and Idaho Code§ 67-651 lA, Teton County has the right to rezone the property to C-3. 
E. TETON COUNTY'S APRIL 2012 REVOCATION OF AUTHORITY FOR THE TEMPORARY 
FACILITY WAS EFFECTIVE AND THE FACILITY MUST BE REMOVED 
Burns erected a temporary batch plant in the fall of 2007. The temporary plant exceeds 
the height limit allowed in it's zone, yet Burns refuses to take it down claiming that it gets to 
stand until they figure out a way to build a permanent facility. The temporary facility cannot 
remain indefinitely. Teton County sent requests to remove the Temporary Facility to Plaintiffs on 
April 9, 2012 and October 4, 2012. Paragraph 8 of the Agreement states that a manner and 
period of time to cure need only be supplied "where appropriate." Removal of the "temporary" 
plant that has violated the law for over eight years was requested four years ago, yet it still 
stands. 
Paragraph 2(b )(vi) gives the County the right to revoke the right to operate the 
Temporary Facility if the Permanent Facility is not completed within 18 months. On April 9, 
2012, the Teton County Commissioners unanimously voted to revoke any authority Burns had to 
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operate the Temporary Facility. Chair Kathryn Rinaldi sent a letter to Burns and their attorney 
that day which stated: 
In accordance with Paragraph 2(b)(vi) of the Development Agreement for Burns 
Holding, LLC filed in Teton County as Instrument# 191250 on September 5, 
2007, the Coun.ty is hereby revoking Bums Holding's authority to operate their 
"Temporary Facility." Your client has until July 1, 2012 to remove the 
temporary facility. If removal preparations are not commenced by May 15, 
2012, please provide a written explanation for the delay and a timeframe for 
completion of the removal in keeping with the July 1, 2012 deadline. 
See attached Exhibit "E." Another letter was sent to Burns by Chair Rinaldi on October 4, 2012 
that stated: 
On April 9, 2012 the County sent you a written request to remove your 
"Temporary Facility" by July 1, 2012. Nothing has been done to remove the 
facility as of the date of the present letter. In accordance with Paragraph 
2(b)(vi) of the Development Agreement for Burns Holding, LLC filed in Teton 
County as Instrument# 191250 on September 5, 2007, the County has revoked 
Burns Holding's authority to operate their "Temporary Facility." Please 
commence removal activity immediately. 
See attached Exhibit "F." The County's request that the Temporary Facility be removed 
is proper and should be upheld. 
It is undisputed that the Temporary Facility is 70 feet tall. Paragraph IO of the 
Development Agreement, "Compliance with Laws," states in part: "Developer agrees to comply 
with all federal, state, county and local laws, rules and regulations, which appertain to the subject 
property." The temporary facility violates the height regulation in the M-1 zone. Although the 
District Court's grant of declaratory relief regarding the temporary facility does not appear to 
have been appealed, the Temporary Facility has not been removed. 
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IV. CONCLUSION 
Burns failure to construct a permanent facility within 18 months is unexcused and thus 
Teton County can revert the zoning of the property in accordance with the terms of the 
Agreement and Idaho Code§ 67-651 lA. "Despite the best laid plans, the only sparks and steam 
ever produced by the URI cogeneration facility have been in this Court." URI Cogeneration 
Partners, 915 F. Supp. at 1273. Sadly, the same is true for Burns Concrete. The state of limbo 
that the County and its citizens, neighbors of the property, and visitors have endured for years 
should come to an end. 
Burns has breached the Agreement by failing to: (a) comply with the County's revocation 
of authority for the Temporary Facility (Paragraph 2(b)(vi) of the Agreement), (b) consent to be 
rezoned (Paragraph 5 of the Agreement), (c) comply with all commitments set forth in the 
Agreement (Paragraph 7 of the Agreement); and (d) comply with laws (Paragraph 10 of the 
Agreement). Teton County requests the Court to affirm the District Court's decision granting 
Teton County's motion for summary judgment on its cause of action for breach of contract, and 
the District Court's declaration establishing: (a) that the force majeure clause of the Agreement 
does not excuse Burns from complying with the Agreement, (b) that the force majeure clause 
does not prevent Teton County :from rezoning the subject property or from enforcing its laws, (c) 
that the (18) eighteen month period specified in the Agreement has expired, ( d) that the 
Temporary Facility is in violation of the Teton County zoning laws; and (e) that Teton County's 
revocation of the Temporary Facility is effective and the Temporary facility must be removed. 
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DATED this 25th day of March, 2016. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of March, 2016 I caused two true and correct 
copies of the foregoing Respondent's Brief to be served by the method indicated below and 
addressed to the following: 
Brook B. Bond, ISB #6340 
PARSONS BEHLE & LA TIMER 
800 West Main Street, Suite 1300 
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CD-ROH TRANSCRIPTION OF THE BURNS PUBLIC HEARING 
FEBRUARY 26, 2007 
H. Rainey Stockton 
CSR No. 746 
CHAIRHAN YOUNG: This is Zoning District 
2 Amendment. The purpose of this hearing is to 
3 consider an application for a zone change from C3, 
4 (Service and Highway Commercial), to H-1 (Light 
5 Industrial) for, approximately, six-and-a-half acres 
6 of property consisting of Block II, Lot 1b, and 
7 Eastern 110 feet of Lot 1a in the Teton Peaks View 
8 Subdivision, as submitted by Burns Holding, LLC. 
9 We'll hear first from the County 
10 Planner. 
11 HR. HIBBERT: The proposed amendment to the 
12 Zoning District classification will maintain the 
13 public health, safety and welfare of the County, as 
14 an amendment to the Zoning District as a passive 
15 action, 7 (inaudible) •. 
16 There can be no major physical changes 
17 to the land without additional approvals of the 
18 County, such as a building permit or land division 
19 application. 
20 This process is designed to determine 
21 the change in land use, but the change in land use is 
22 compatible with the Zoning District and thereby 
23 protects the health, safety and welfare of the County 
24 citizens. 
25 Regarding safe access, ITE, Doug Self, 
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1 and Kirk Hibbert met and agreed that if the use were 
2 approved, the best access from the site would be 
3 along the north edge of -- on Casper Lane. And, 
4 then, an additional road should be developed along 
5 the east edge of the property, eventually tying in 
6 north and south to facilitate access and circulation 
7 from the strip of parcels. 
8 The City of Driggs recommended this 
9 application should be stipulated as a -- recommended 
10 that this should be stipulated as a condition of the 
11 zone change. 
12 The subdivision application was reviewed 
13 under the provision of Ordinance Number 242, City 
14 Impact Ordinance, as applicable. 
15 The above findings of fact are 
16 self-explanatory as to requirements that are 
17 necessary to grant approval of the application. 
18 The Driggs County Council recommended 
19 the approval of the Zone District Amendment 
20 application, as submitted by Burns Holdings for Teton 
21 Peaks View Subdivision, Block II, Lot 1b, and 110 
22 feet of Lot 1a with conditions that a development 
23 agreement is recorded that addresses the issues of 
24 noise, dust, truck traffic, landscaping, downward 
25 lighting, the powers of operation, height of 
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1 building, access improvements, and a visual of the 
2 buildings. 
3 And the zone change is exclusively for 
4 the purposes of a Concrete Batch Plant and not for 
5 other industrial purposes. 
6 The H-1 zoning would revert back to C3 
7 upon cessation of the allowed use and based on the 
8 findings and reasons in the application and the Staff 
9 Report. 
10 The application was scheduled for public 
11 hearing and noticed properly in the Teton Valley News 
12 on February 8th and 15th. And written notification 
13 was sent via mail to the surrounding property owners 
14 on February 8th in accordance with Idaho Code. 
15 Therefore, the Staff reports that this 
16 is ready to go to public hearing. 
17 That's the end of our report. 
18 CHAIRHAN YOUNG: Before we hear from the 
19 applicant. I'd like to give the Driggs City Planner a 
20 chance to ~ddress this, if he wishes. 
21 HR. SELF: Thank you. I think Kurt Hibbert 
22 covered the· main points. 
23 It's worth noting that the property is, 
24 as the Driggs Staff Report shows on its maps, mostly 
25 in an area that we recommended for general 
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·1 commercial/heavy commercial. And the zoning would be 1 we've ran into, that's kind of a wild card to try to 
2· C3, Service and Highway Commercial. 2 go into different areas. And, especially, when you 
3 And that Planning and Zoning and City 3 say concrete plant and try and make something fit. 
4 Council, in general, felt that the uses that are 4 So, I then went and talked to the --
5 allowed in C3 are fairly similar to the Concrete 5 down at the City and discussed what their new comp 
6 Batch Plant, as it's described by the applicant. And 
7 although only a small amount of this parcel was 
8 covered by the manufacturing recommended land use, 
9 under the comprehensive plan, they felt that the 
10 proposed use in that area that extending the 
11 manufacturing to cover this whole parcel would 
12 conform with the comprehensive plan. 
13 And our attorney felt and gave the 
6 plans were. And we had a pretty good discussion. 
7 And he, basically, pointed me to the 
8 north side of the airport, as the comp plan outlines, 
9 that they wanted our type of business up there. 
10 So, we went -- we originally -- in the 
11 initial discussions, we were really kind of unclear 
12 because of the way the comp plan was as to whether we 
13 were industrial or whether we were C3 with a 
14 advice that if -- if the parcel contained any portion 14 conditional use permit. So, we kind of looked at the 
15 of the recommended manufacturing land use, then the 
16 whole parcel could be zoned in accordance with the 
17 manufacturing use district. 
18 And that was a point of much discussion, 
19 but it finally came down to that. And, so, the City 
20 Council recommended approval of the zone change with 
21 the condition that the development agreement, as 
22 described by Kurt Hibbert, be approved by the 
23 Planning and Zoning Commission and recorded. 
24 CHAIRMAN YOUNG: Thanks. Is there a 
25 representative here for the applicant? 
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1 MR. KIRK BURNS: I'm Kirk Burns, Managing 
2 Partner for Burns Holdings. 
3 We kind of touched base or started with 
4 how we ended up with this property and kind of how 
5 we • re - - we' re here. 
6 We've been requested for the last two 
7 years to have another company, Birch Concrete, Inc., 
8 come into the area and supply Concrete Ready-Mix for 
9 the expansion of the valley. 
10 In July, we started turning away so much 
11 business, we finally decided we needed to do 
12 something up here. So, we came and started working. 
13 Right now, we've been in this area for a lot of 
14 years, through this rural country. And there are a 
15 lot of roads, Highway 33, and that back through the 
16 20s. So, we've been -- we've been involved in 
17 construction in this area for quite awhile 
18 on-and-off. 
19 First thing we did is I went and talked 
20 to Kurt, asked Kurt about County Zoning requirements, 
21 what they've got to say in their comprehensive plans 
22 for the Industrial Zoning. 
23 And I was told, basically, it's kind of 
24 on a case-by-case basis. 
25 Based on other zoning experience that 
15 combination of both. 
16 We finally decided to try and go to the 
17 actual M-1 construction for M-1 zoning so that there 
18 was kind of no question about it at all. 
19 We, then, tried to look at what 
20 Industrial Zoning was there. There is 250 acres of 
21 Industrial Zoning directly bordering the property due 




Is that correct? 
A VOICE: Uh-huh. (Yes) 
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1 MR. BURNS: And he was not interested in 
2 selling any of his property. This was the only 
3 industrial left in the City of Driggs or that we 
4 could find that was in a comp plan area. 
5 And, so, we then turned around and 
6 looked at a C3 piece that was close to the -- that 
7 was born either an I-Mor it could be used as a 
8 conditional use permit. 
9 We found the (inaudible) property. The 
10 property sets, approximately, 310 feet off of the 
11 highway. There is a strip in front of it owned by 
12 the McGinnis's. There was only about 20 feet of the 
13 property that falls on the very back side of the 
14 designed corridor. So, we felt that we could have 
15 some kind of buffer there that would help greatly. 
16 We also are on the -- bordered on the 
17 north side by C3. We're bordered on the south side 
18 by C3. The property that's on the south of us, Mr. 
19 Grabow's property, is then bordered by Foward (sic.) 
20 Electric, and then the state shed (sic.). 
21 So, we felt that our use would be fairly 
22 consistent with what the other properties were in the 
23 area. 
24 And, then, again, on the east side of 
25 the property was -- all these properties that we 
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1 talked about are all bordered by industrial 1 have had some conversati
ons. He's looking for some 
2· manufacturing. 2 -- some possible bufferin
g for his C3 ground. We've 
3 We are proposing not to have any added 
4 reproductions there or anything. It's all -- all the 
5 material would be transferred -- transferred into the 
6 County. 
7 The County's rock up here, as you're 
8 probably familiar with, is pretty marginal for good 
9 fill-in. It doesn't meet state stats for road and 
10 bridge construction and some of these other things. 
11 So, we're going to be importing our rocks out of 
12 the -- our highway material out of the Snake River 
13 Valley, which, looking at this position, we felt 
14 worked real well because none of our supply trucks 
15 with Smith Powder and/or aggregates would be going 
16 through the City of Driggs. 
17 But being in the City and being in 
18 Driggs, because of the location being central in the 
19 valley, we thought it would make a real smart 
20 distribution point for everyone to try and cut down 
21 what we could on truck traffic without having to haul 
22 rock all the way to the south side of town in the 
23 County where there's other industrial uses now and 
24 then haul it all the way back. I mean, we're kind of 
25 doing a double - - double trip there. 
Page9 
1 So, we thought that this property worked 
2 real well. I know you guys have met -- read the 
3 meeting notes. I mean, they're pretty extensive. It 
4 was a long discussion. I was pretty clear in the 
5 meeting of what we're proposing. 
6 We're proposing a very clean batch 
7 plant, something different than you guys have seen 
8 here. Very metropolitan style. It's got reclamation 
9 probably around 98 percent of reuse of all the 
10 material that goes in there. Very little waste 
11 coming out of the program. Full dust collectors in 
12 buildings. Enclosing all of the batch plants. It's 
13 pretty -- it's pretty self-contained. 
14 We have agreed to a development 
15 agreement with the City that, once we get through 
16 this approval, we -- we'll set down and start our 
17 drawings and stuff and do an administrative process 
18 with the City for buffered areas, you know, access to 
19 the streets and things. 
20 We did have discussions with ITE also 
21 besides the County and that regarding the City of 




familiar with the requirements in what we're looking 
for. 
I think at this point Mr. Grabow and I 
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3 made no promises until our development agreement's 
4 kind of shook out because we don't know what 
5 directions everything's going. 
6 Other than that, do you have any 
7 questions for me? 
8 CHAIRMAN YOUNG: I don't at this time. 
MR. KIRK BURNS: Thank you. 9 
10 CHAIRMAN YOUNG: With that, I'll open the 
11 public comment portion of this hearing. 
12 Anyone wishing to speak in favor of this 
13 zone change? 
14 Yes, sir. Would you come to the podium 
15 and say your name and affiliation, if any. 
16 MR. CRAIG OVERLY: My name's Craig Overly. 
17 I'm from the Seattle, Washington area. And I'm an 
18 engineer for Burns Concrete, a consultant. And my 
19 specialty is in the design of concrete manufacturing 
20 facilities. 
21 And during the process, there was a 
22 couple of concerns brought out about the 
23 environmental impacts that are brought on by the 
24 operation of this type of facility. 
25 And I wanted to point out that, in 
Page 11 
1 general, it was mostly about air and water -- impacts 
2 to air and water. And I wanted to point out that 
3 this kind of facility also requires environmental 
4 permits separate from building permits for both air 
5 and water. 
6 Air is handled by the State DEQ and the 
7 water, in this instance in Idaho, is handled by an 
8 MPDES permit, a special permit from the federal level 
9 EPA level. 
10 And modern concrete manufacturing 
11 facilities now are -- are a very clean operation. 
12 There was some ideas that this would be a dusty and 
13 potentially polluting facility. And that's just not 
14 the case. 
15 And all these other permits are required 
16 before the plant could go into operation. 
17 Any questions? 
18 CHAIRMAN YOUNG: I have none. 
19 Anyone else wishing to speak in favor of 
20 this zone change? 
21 Anyone wishing to speak neutral? 
22 MR. GRABOW: My name is John Grabow. My 
23 wife and I own the six acres of C3 zoned land to the 
24 south of this property. 
25 I opposed this before the City and now 
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I opposed it on two grounds: One, 
obviously, having a batch plant open up next to my C3 
4 property is not a welcomed development. And, indeed, 
5 I had a serious buyer for a mote 1 who headed for the 
6 hi 11 s upon hearing about it. 
7 The second reason was: It struck me, it 
8 isn't so much the pollution aspects that the engineer 
9 was talking about, but just the amount of truck 
10 traffic at this point in what is a fairly busy 
11 highway commercial area with, not only Forward River 
12 (sic.), but now the telephone company across the 
1 out and the right person will, hopefully, answer for 
2 me. 
3 We do have one letter from McGinnis 
4 about an easement. Does the company still have an 
5 issue with the easement? Or is that all taken care 
6 of? Thank you. 
7 MR. HIBBERT(?): There is a 60-foot 
8 right-of-way easement for both utilities and I hear 
9 it's on -- it runs on the south side of the 
10 McGinnis's properties. That easement is there for 
11 utilities and for a road, that the road cannot 
12 (inaudible) access 33. So, there won't be a road, 
13 street and other developments occurring is a mistake. 13 but there is a deeded easement per the title 
14 And I still believe it's a mistake, but 
15 the City officials an disagreed. And having, 
16 myself, been the beneficiary of zoning changes, both 
17 from the City and County in the past, I am coming in 
18 neutral. 
19 I think the main issue of -- for the 
20 City people was the possibility of jobs. Far be it 
21 from me to oppose that. 
22 So, I'm neutral rather than opposing it, 




MR. CRAIG OVERLY or MR. KIRK BURNS: I just 
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1 have one more thing. 
2 
3 
CHAIRMAN YOUNG: Sure. 
MR. CRAIG OVERLY or MR. KIRK BURNS: This 
4 whole thing is subject to conditions to help protect 
5 the adjoining land owners and noise and screening and 
6 the like. And I would have preferred for those to be 
7 ironed out before this came to you. But whatever 
8 motion you do pass, it's important that that be 
9 reflected that this is subject to a further day 
14 agreements that were given at the time of sale of the 
15 Reed (sic.) property for utility zone, that I know 
16 of. 
17 So, there is -- there is an easement 
18 there. They're under the understanding that the 
19 title company had them, the insurance policies on the 
20 easement . 
21 COMMISSIONER STEVENSON: And the letter says 
22 there isn't, so that's --
23 MR. HIBBERT(?): Yeah, but I can provide 
24 you with that. This is -- (inaudible) 
25 COMMISSIONER STEVENSON: And my second 
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1 question: (Inaudible) (telephone ringing) -- go to 
2 either Doug or Kirk, but there was all the talk about 
3 developing an additional road on the east. But I 
4 don't see that as a stipulation in the City Council 
5 minutes. 
6 So, maybe I guess, that's a question for 
7 Doug. 
8 MR. HIBBERT: That's under the umbrella for 
9 access improvements. 
10 discussion of the details. The details have not been 10 COMMISSIONER STEVENSON: Okay. 
11 ironed out yet. 
12 CHAIRMAN YOUNG: Thanks. Anyone else 
13 wishing to speak neutral? 
14 Anyone wishing to speak in opposition to 
15 this zone change? 
16 Seeing no public comment in opposition 
17 to the zone change -- I'll look around one more time 
18 to confirm that. 
19 I'll close the public comment portion of 
20 this hearing and we'll deliberate. 
21 COMMISSIONER STEVENSON: Well, I have a 
22 coup 1 e questions. 
23 CHAIRMAN YOUNG: Okay. 
11 MR. HIBBERT: The development agreement 
12 being approved covering all the various issues and 
13 that one issue of access and improvement would 
14 include the east river. 
15 COMMISSIONER STEVENSON: Thank you. Go 
16 ahead. 
17 I might come back to something else. 
18 CHAIRMAN YOUNG: I should have said at the 
19 beginning of this hearing that, just to remind 
20 everyone, that this application for a zone change is 
21 within the Driggs City Impact Area. Pursuant to the 
22 agreement between the City of Driggs and the County, 
23 the Driggs City Ordinances are in effect in the 
24 COMMISSIONER STEVENSON: And I'm not sure 24 Impact Area. And all the applications first get 
25 who to address this question to. So, I'll throw it 25 reviewed by the Driggs Planning and Zoning Commission 
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·1 and then they get approved by the Driggs City 1 who was that? Kathy -- and Kathy kind of said this 
2· Council. But since it is still the County 2 -- decided this was the direction we needed to go. 
3 jurisdiction, this Board makes the final approval on 3 COMMISSIONER STEVENSON: Because of the 
4 the subdivision applications or zone changes, and so 
5 forth, in the Impact Area. So, that's what we're 
6 about right now. 
1 I understand that issues like building 
8 height and so on and so forth are going to be 
9 hammered out in this development agreement. 
10 But since I have heard that this land 
11 wi 11 revert to - - back to C3 zoning upon cessation of 
12 this use, which is -- none of us may be alive by the 
13 time Burns quits using this concrete plant -- I just 
14 wondered why it wasn't handled with C and P because 
15 that's more of a C and P type -- usually zone changes 
16 are permanent until somebody requests another zone 
17 change. So, I wondered why -- maybe the Driggs 
18 planner can speak to this or the County Planner -- -
19 why they elected to do a zone change rather than 
20 C and P. 
21 MR. SELF(?): Mr. Burns made allusion to 
22 one discussion that we had. When we started looking 
23 at what the C3 was in the County definitionally and 
24 C3 in the City permanence definitionally, they were 
25 different. And, in fact, our C3 would have allowed 
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1 no questions asked what the requested use is. 
2 Whereas, in the City, there was some 
3 question. And that's why the zone changed because 
4 there was some confusion on which ordinance actually 
5 would apply under our existing Impact Area and which 
6 zoning was actually -- what the neighbors and 
7 everyone felt it was given under -- whether it was 
8 given to the County or whether there was an 
9 expectation of a City compliance. So, there was 
10 continually -- and, Doug, I'll pass it to you. Does 
11 that kind of help? 
12 MR. HIBBERT: The use more clearly falls 
13 under manufacturing than it does service and 
14 commercial. It's the intensity of the nature of the 
15 bill and what the property owners are going to expect 
16 as far as impacting (inaudible) the recommendation 
17 from the planning staff and the applicant was to 
18 apply for a zone change to M-1 and that's --
19 (inaudible) 
20 A VOICE: During discussions, it was because 
21 of the way the comp plan is being (inaudible) zoning 
22 map, part of this property's already existing in the 
23 comp plan. So, the discussion was, well, it's 
24 already partially there. Which way do we go? And I 
25 think there was a pretty good discussion between-· 
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4 manufacturing. 
5 A VOICE: Right. Because of the 
6 manufacturing. 
7 If you look at the uses between the C3 
8 and the light manufacturing (inaudible) you'll see 
9 the conditional uses in the manufacturing of C3 are 
10 the same as what the allowed uses are in the M-1. 
11 And since there was M-1 on the property already, we 
12 were going to have to do something with the 
13 (inaudible) on zoning or something. They wanted it 
14 to be clear with whether --
15 CHAIRMAN YOUNG: Well, that leads to my next 
16 question: Why is it necessarily seemingly and will a 
17 stipulation that it revert back need to be part of 
18 this motion or development agreement? Can't it be 
19 just be a zone change, period? 
20 A VOICE: -- (inaudible) what we're 
21 concerned about. 
22 A VOICE: I mean, there wasn't any 
23 indication that a long-term reversion (inaudible) --
24 that was if he didn't get on to the project and make 





Is that not correct, Kathy? 
A VOICE: That's the way I read the minutes. 
(People talking at the same time.) 
4 A VOICE: Yeah, that was my understanding. 
5 It was not long-term that when he quit using it, that 
6 it would revert. But it was if he did not get busy 
7 and start the project as presented that it would go 
8 back. 
9 CHAIRMAN YOUNG: So, will that be part of 
10 this (inaudible) agreement? 
11 A VOICE: That's my understanding. 
12 CHAIRMAN YOUNG: Okay. Could you speak 
13 approximately -- you're going to have trucks bringing 
14 gravel in and then concrete mixing trucks going out. 
15 I know it's going to depend on the day, but do you 
16 have an approximate estimate of how many truck trips 
17 per day we're talking about? 
18 MR. KIRK BURNS: The numbers we talked about 
19 was on a large day, on a heavy day, you might end up 
20 with 50 trips in and out of there. 
21 CHAIRMAN YOUNG: And that would be the 
22 importing -- the gravel importing and the --
23 (i naudi bl e) 
24 
25 
MR. KIRK BURNS: The majority of the --
(inaudible) the importing of gravel between six to 
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·1 
2· 
eight trucks, depending on what's going on, but -- 1 60-foot or 65-foo
t road in there, which we have to 






MR. KIRK BURNS: It will fluctuate. 3 We then will 
-- our facilities will be, 
CHAIRMAN YOUNG: Yeah. 4 basically -- (inaudible)
 and will be paved. We also 
MR. KIRK BURNS: (Inaudible) -- those trucks 
would be more constant zoning trucks per hour or 
7 whatever. Again, you know, we're new. I don't have 
8 volumes in here. You know, we don't know where our 
9 business clientele is going to be 100 percent yet, so 
10 -- trying to say exactly where that number is --
11 But 50, 60 trucks -- or that 50 truck 
12 range that I represented to P & Zand to the Council 
13 is going to give, even on the largest days, more than 
14 adequate probably supply. 
15 CHAIRMAN YOUNG: So, how many yards of 
16 concrete are we talking about on a -- (inaudible} 
17 MR. KIRK BURNS: (Inaudible) -- 5, 600 yards 
18 a day and that -- (inaudible) 
19 CHAIRMAN YOUNG: So, will all that truck 
20 travel go in and out on the same access road? Or is 
21 it going to loop? 
22 MR. KIRK BURNS: At this time, the way the 
23 County and the City are requesting it is, yes. 
24 Now, we're -- we're in discussions with 
25 some other things, but at this time I'm not able to 
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1 continue on down that road yet until there's some 
2 other agreements. 
3 That's one of the reasons for the east 
4 road that they're talking about is there's some 
5 discussion of trying to use a connector to come back 
6 on the south side of the same highway (inaudible) for 
7 a second entrance in there trying to obtain a right 
8 somewhere in that range -- area. And that's one of 
9 the reasons, while the discussion is trying to go 
10 forward, a connector in there to allow us to have 
11 some lighting and also to give us possibly some 
12 second entrances to dilute traffic. 
13 CHAIRMAN YOUNG: And, so, you'll -- and I 
14 understand that a lot of these questions will be 
15 hammered out when you actually come in with your 
16 building proposal. 
17 MR. KIRK BURNS: Right. 
18 CHAIRMAN YOUNG: But this is kind of a quasi 
19 conditional use hearing. So, I thought it would be 
20 good to get some of these questions on the record. 
21 So, what about a water -- will you pave 
22 or dust control that access road? 
23 MR. KIRK BURNS: To the plant, yes, we'd 
24 bring in the City standards, is what our 
25 understanding is at this point. So, it would be a 
5 wash our trucks. We have automatic truck washers out 
6 there. So, we're kind of washing off the dirt that 
7 we usually drag in. Most of the time it's not 
8 created on the facility. Most of the time it's when 
9 we're coming off job sites and things. So, we're 
10 trying to get the trucks (inaudible) before they get 
11 back on the road. 
12 CHAIRMAN YOUNG: So, how much water do you 
13 use on a large day? And what will the source of that 
14 water be? 
15 MR. KIRK BURNS: On a 500-yard day, roughly, 
16 you're going to be, approximately, 25,000 gallons. 
17 I've got a well on the property 
18 existing. I have power existing on the property. 
19 So, all of our infrastructure is, basically, there. 
20 CHAIRMAN YOUNG: And that well has that kind 
21 of capacity? 
22 MR. KIRK BURNS: Yes, sir. 
23 CHAIRMAN YOUNG: And will conditions on 
24 operating hours be anticipated as being part of the 
25 development agreement? 
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1 MR. KIRK BURNS: As we discussed, it has to 
2 be something we'll have to talk about. As we 
3 discussed, in the case of City Council and in the 
4 meeting notes, the normal operations are going to be 
5 somewhere around 7:00 o'clock, somewhere in that 
6 range in the morning, to, approximate 1 y, 4: 00 
7 o'clock, somewhere in there. So, it would be your 
8 average day. 
9 But there will be, approximately, three 
10 to four weeks a year that we're going to probably 
11 have to start at 1 :00 or 2:00 or 3:00 o'clock in the 
12 morning, depending on what the counties or the City 
13 -- the area is (inaudible) going to be for certain 
14 types of project. 
15 Large projects, especially when you 
16 start to get into condominiums, you start to get into 
17 hotels with underground parking and things like 
18 (inaudible) structure things (inaudible) become very 
19 large. 
20 So, on those days, you're doing 500 to 
21 1,000 yards, but you're going to have start early in 
22 the morning for temperatures and everything else --
23 or (inaudible) specifications and things like that. 
24 So, there's going to be some time you have to run 
25 that early. 
CD-ROM TRANSCRIPTION OF THE BURNS HEARING - 02
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·1 There is no housing in our area, arou
nd 1 deposits that are in the area are marg
inal as far as 
t us at all, to speak of. I mean, there's very little 
2 the cost of (inaudible) and putting together 
3 there. There's nothing to the -- to the downwin
d 3 marginal. 
4 side of the 250 acres (inaudible) to the east o
f us 
5 we're going to be up against. So, we don't see 
any 
6 real concern there. 
7 CHAIRMAN YOUNG: So, you're talking about a
 
8 rectangular building of what square footage and 
what 
9 height? 
10 MR. KIRK BURNS: We don't have that 
11 completely worked out. We're shooting to get t
he 45 
12 foot limit. Concrete plants are difficult on t
hat. 
13 We discussed the five and ten foot possible va
riance. 
14 We're going to come in looking for clearance 
15 (inaudible) and we are working on getting that p
lant 
16 to be within the restricted heights now. 
17 The plant footprint's probably going
 to 
18 be a 7,000 square foot, somewhere in there. I
t's 
19 hard to say because we don't have the plant na
iled 
20 down exactly because we don't know the zone 
21 (inaudible) because we have to figure out where ou
r 
22 buffers are and everything, to a degree, to get 
our 
23 pl acements . 
24 One of our big concerns is a southea
st 
25 exposure. We want to make sure we have as much
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1 southern exposure for sun for the winter for ice
 and 
2 snow and that type of thing for keeping the -- f
or 
3 keeping the area fairly safe. 
4 CHAIRMAN YOUNG: And all that gravel you
're 
5 importing will be traveling from the west County
 line 
6 over the bench? 
7 MR. KIRK BURNS: Yep. 
8 CHAIRMAN YOUNG: And you don't think there'
s 
9 good enough gravel available in this area? 
10 MR. KIRK BURNS: There isn't. If you count
 
11 on ITE, you'll find out that most things for, l
ike, 
12 all the bridge decks and things, the hardness of t
he 
13 rock -- there's a lot of (inaudible) to the roc
k 
14 locally. And what we found -- in fact, I think
 it 
15 was a little discussion I had at a P & Z meeting
 is 
16 -- if you've never noticed Driggs is a very du
sty 
17 town. It's very, very dusty. 
18 If you go out to your landfill and y
ou 
19 drive that road, you notice that road's very sl
ick, 
20 very smooth. It's always muddy. As soon as you
 go 
21 past the landfill, it looks like it has gravel on 
it. 
22 Well, what you find out is that it's soft. The 
23 gravel crushes down and it breaks down very ea
sily. 
24 So, (inaudible) it just doesn't hold up. 
25 The other thing we encountered is th
e 
4 When you get to location that they've
 
5 been being developed, like the (inaudible) way o
ut 
6 here, there's just a lot of things that you add 
up 
7 that create problems. 
8 The second thing is (inaudible) would 
9 clean to the standards of Burns Concrete, the po
nds 
10 and the reclamation process is getting to be a pre
tty 
11 big deal. So, the impact becomes a pretty large -
-
12 the gravel pit would be substantially more impact 
13 than what the concrete· plant itself --
14 CHAIRMAN YOUNG: I probably shouldn't ha
ve 
15 gotten you started on that. I was more thinkin
g in 
16 terms of the (inaudible) on Highway 33. 
17 MR. KIRK BURNS: Well, we have to meet o
ur 
18 laws. 
19 CHAIRMAN YOUNG: Yeah. 
20 MR. KIRK BURNS: I mean, all the FASFA law
s, 
21 all those things for (inaudible) are all there. A
nd 
22 all of our trucks are (inaudible) dump trucks 
23 (inaudible) keep very current on the technology
 on 
24 that. But you have an axil limitation and the 
road 
25 doesn't know whether it, you know, that it cou
ld 
Page 27 
1 (inaudible) axil or (inaudible) we don't have an 
2 issue. 
3 CHAIRMAN YOUNG: And did I ask if the 
4 ingress right-of-way is firmed up? 
5 MR. HIBBERT: Is what? 
6 CHAIRMAN YOUNG: The way into the property.
 
7 MR. HIBBERT: I think that's part of the 
8 development agreement. I think there was some 
9 discussions of how we wanted to -- with the State 
10 because the State has the agreement with the City 
11 throughout -- through that corridor. There's a
 lot 
12 of discussions we wanted to go through and have. 
13 They're pretty familiar, but -- (inaudible) 
14 CHAIRMAN YOUNG: So, is it a City 
15 right-of-way or a private right-of-way that you
're 
16 going to obtain? 
17 MR. HIBBERT: That's the County, isn't i
t? 
18 A VOICE: That's the County. 
19 MR. HIBBERT: It's already an existing 
20 platted road. 
21 CHAIRMAN YOUNG: Oh, okay. 
22 MR. HIBBERT: The cast is already on the
 map 
23 and there is a small wave in it. It's just the
 
24 discussion is going to be what they want and w
here 
25 they want it. And that's kind of outside of ou
r 
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·1 discussions for us. 
2· CHAIRMAN YOUNG: Do you have any more 
3 questions? Or have I beat that to death? 
4 COMMISSIONER STEVENSON: Well, I guess I'd 
5 just like to go back and ask Doug one question. And 
6 I think I know the answer. 
7 But all the truck traffic makes me want 
8 to ask if this does fit into the Driggs 
9 transportation plan or should -- (inaudible) --
10 MR. HIBBERT: It does. Keeping high 
11 intensity truck-type uses close to the highway rather 
12 than out by the landfill where they have to come 
13 through town or on other City streets that aren't up 
14 to that weight and standard. It fits with the plan. 
15 COMMISSIONER STEVENSON: Well, I presumed 
16 you wouldn't have said that you approved it if it 
17 didn't, but I just wanted to sort of check on that. 
18 Thank you. 
19 CHAIRMAN YOUNG: I'm sorry. 
20 COMMISSIONER STEVENSON: Well, I was just 
21 going to say that this one's not as easy the previous 
22 ones. But the fact that there's actually nobody 
23 opposed to it today, I think, makes it a little 
24 easier. 
25 CHAIRMAN YOUNG: Well, the Driggs City 
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1 Council motion was to approve the zone change of the 
2 Teton Peaks View from C3 to M-1 contingent on the 
3 completion of the development agreement approved by 
4 the City's Planning and Zoning Commission. 
5 So, I read the word contingent to mean 
6 that that's what we'll be doing, too, that the --
·7 zone change won't take effect until the development 
8 agreement's worked out between the City and the 
9 developer. And that will include building plans, 
10 dust, noise abatement. Hopefully, we'll address 
11 hours of operation to some extent. 
12 And, then, will that come back to us, 
13 then? Or will our planner have the chance to sit in 
14 on that development agreement? 
15 A VOICE: Not unless you make that a -- add 
16 that on to the condition. 
17 COMMISSIONER STEVENSON: The motion reads 
18 that the City Council's recommendation has more 
19 details. It's on a different page. 
20 CHAIRMAN YOUNG: Okay. And I did review the 
21 Planning and Zoning Commission minutes and the City 
22 Council minutes, and, you know, there was some --
23 quite a bit of opposition, which seems to have been 
24 not present at this hearing, but I think they did 
25 make a lot of good points. 
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1 And one of the points is whether this is 
2 a spot zone or not. And I think you have -- I don't 
3 see it as a spot zone because it is adjacent to 
4 existing M-1 and -- C3 and M-1 -- you know, C3's kind 
5 of a buffer to M-1, I suppose, so --
6 And, then, part of the M-1 bubble in the 
7 Driggs' use map does give a corner of this property, 
8 so -- which makes it less of a spot zone in my way of 
9 looking at it. 
10 And I guess I am concerned about a 
11 45-foot high building. I'm trying to think of how 
12 high the biggest hangers at the airport are. I doubt 
13 if any of them are over 35 feet, but that's just my 
14 rough guess. So, we're talking about a pretty big 
15 building. 
16 Was there any discussion of landscaping, 
17 spruce trees or -- what kind of building appearance 
18 are you envisioning? 
19 A VOICE: Well, it's going to be similar to 
20 what you see a hanger -- it will look very similar to 
21 a hanger. It will be smaller in size than a hanger, 
22 by -- substantially. It's going to be kind of more 
23 to look like a granary more or less. more like an 
24 elevator is what it's going to look like. There's a 
25 high part of the plant that's probably 30-by-40 
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1 maybe --
2 A VOICE: Right. 
3 A VOICE: 30-by-40 that will be up in those 
4 upper areas, and the rest will be down probably in 
5 the 35 minus. 
6 So, it won't be a consistently square· 
7 building, most likely. It's probably going to have 
8 an area that covers the silos still leaving the silos 
9 exposed. (Inaudible) We will actually cover the 
10 dust collectors and everything inside. So, it's --
11 besides having dust collectors in the smaller 
12 building, the plans also then have been developed in 
13 the (inaudible) building. 
14 CHAIRMAN YOUNG: So, does the truck drive 
15 under those silos? 
16 A VOICE: The truck comes into the silos and 
17 it's partially outside. 
18 CHAIRMAN YOUNG: Is it practical to excavate 
19 so the building height could be lowered so the truck 
20 can drive in under --
21 A VOICE: Probably not because of the water. 
22 We know the water table in that area is -- you know, 
23 you're talking five or ten feet to make any kind of 
24 difference. 
25 CHAIRMAN YOUNG: Yeah. 
Page32 
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· 1 A VOICE: And at that point, I think you' re 
1 COMMISSIONER STEVENSON: Yeah. ( Inaudible) 
2· in water. Looking at the neighbors -- I think 2 
A VOICE: I have no problem with that at 
3 there's been water in your neighbor's house, haven't 
4 there? 
5 A VOICE: I don't know. 
6 A VOICE: I think I was told there was water 
7 in some the basements -- (inaudible) 
8 CHAIRMAN YOUNG: And I acknowledge that I 
9 got into a lot of questions that are going to be part 
10 of this development agreement and away from the 
11 question which is on the table now, which is a zone 
12 change from C3 to M-1. 
13 And I think that any motion from here to 
14 approve would have to resemble the Driggs City 
15 Council motion that will be contingent on the 
16 completion of a development agreement so the zone 
17 change doesn't take effect until the development 
18 agreement. 
19 And I guess we have to work into a 
20 motion something about the reversion to C3. 
21 And it seems more logical to me to drop 
22 the part about cessation of the use and word it more 
23 of the -- I mean, are you willing to address a time 
24 frame that the zone change will expire or revert back 
25 within a certain period of time? 
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1 A VOICE: We're wanting to go as fast as we 
2 can. So, I mean, I think that, you know, do whatever 
3 it's going to take for permanent facilities to get in 
4 there is going to be -- we'll start construction 
5 immediately -- (inaudible) 
6 COMMISSIONER STEVENSON: Maybe we can 
7 specify when we do this motion -- specify that it 
8 would revert to C3 if the project doesn't come to 
9 fruition. I mean, in other words, we're only 
10 approving it for this one thing. 
11 Because that was one of the other 
12 specifics from Driggs, anyway, was specify this zone 
13 change is only for this one use. 
14 CHAIRMAN YOUNG: And, then, are you amenable 
15 to allowing the County Planner to be party to the 
16 development agreement? 
17 A VOICE: If he will do it in conjunction 
18 with the City so we don't have to go through 
19 additional hearings. 
20 CHAIRMAN YOUNG: That's what I envision. 
21 MR. HIBBERT: If he's involved during 
22 that 
23 CHAIRMAN YOUNG: I guess we could say 
24 reviewed by the County Planner. 
25 A VOICE: If he's party -- (inaudible) 
3 all. 
4 (People talking at the same time.) 
5 A VOICE: The road.issue is going to have to 
6 be resolved with the City anyway. We'll be working 
7 on that because that permitting process will go 
8 through the County. 
9 CHAIRMAN YOUNG: Okay. And I'm sorry for 
10 letting this hearing go on so long. I know there's 
11 people here for the 3:05 hearing, but I think there's 
12 enough -- this is a big enough deal that we should 
13 get all these questions on the record. So, that's 
14 why I kept asking them. 
15 And I -- as far as I'm concerned, 
16 personally, I think it's too bad that none of that 
17 250 acres in M-1 that has been designated for a long 
18 time as being just exactly for this kind of thing 
19 near the runway isn't available. 
20 Doug, didn't we say that some of that 
21 may -- some of that may come up in market? 
22 MR. HIBBERT: I have been talking with the 
23 owner and he is negotiating with at least one 
24 developer for -- (inaudible) 
25 CHAIRMAN YOUNG: That's just for future 
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1 reference. 
2 A VOICE: (Inaudible) 
3 CHAIRMAN YOUNG: So, you know, I am a little 
4 bit troubled about increasing the -- you know, when 
5 we have 250 acres of vacant M-1 land, you know, 
6 adding to it. But if it's not obtainable, then I 
7 guess there's nothing that the government can or 
8 should do about that. 
9 And, you know, I am troubled by the size 
10 of this building and by the amount of traffic, but --
11 And in the case of the Impact Area, I am 
12 -- when it's a tough decision, I would tend to defer 
13 to the Driggs Planners and the Driggs City Council. 
14 And they have to decide to go with the zone change, 
15 so 
16 In deference to them, I would support 
17 it, if you'd like to make a motion. 
18 COMMISSIONER STEVENSON: I wasn't sure if 
19 you already had. Okay. 
20 I'd like to make a motion that we 
21 approve this zone change from C3 to M-1 as 
22 requested -- do we need to go through all -- okay --
23 with the condition that -- conditions that the 
24 development agreement to be worked out with City and 
25 County Planning and Zoning Administrators address 
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,1 issues, such as noise, dust, truck traffic, 
2 landscaping, downlighting, hours of operation, 
3 building design, access improvements to perhaps 
4 include the road on the east side, and, also, that 
5 this zone change is specifically for the proposed 
6 Concrete Batch Plant. And, so, that if this project 
7 does not come to fruition, it would revert to C3. 
8 CHAIRMAN YOUNG: That's the motion. I 




COMMISSIONER STEVENSON: Do we need a fee? 
Sorry. 
Mr. Hibbert, sir, does this one need the 
13 fee applied to it? 
14 
15 
MR. HIBBERT: Yes, it does. 
COMMISSIONER STEVENSON: I'd like to amend 
16 that motion to include the fee 
17 
18 
A VOICE: (Inaudible) $2D. 
COMMISSIONER STEVENSON: under the 
19 condition that the applicant pay the Impact Area 
20 application fee that we forgot to assess. 
21 CHAIRMAN YOUNG: I second the motion so 
22 amended. 
23 All in favor? 
24 
25 
COMMISSIONER STEVENSON: Aye. 
CHAIRMAN YOUNG: Aye. Motion carries. 
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southeast [11 - 25:24 14:9 36:9 visual 111- 4:1 11:10, 12:18, 14:2, 
southern r11 - 26:1 submitted [21 - 2:8, truck [131 - 3:24, 9:21, VOICE [25) - 7:25, 14:12, 14:23, 16:18, 
special c11-12:8 3:20 13:9, 20:16, 21:11, 18:20, 19:5, 19:20, 19:15, 20:9, 20:12, 
specialty [11 - 11:19 substantially 121 - 21:19, 23:5, 29:7, 19:22, 20:2, 20:4, 20:21, 21:2, 21:4, 
specifically [11 - 37:5 27:12, 31:22 29:11, 32:14, 32:16, 20:11, 28:18, 30:15, 21:15, 21:19, 22:13, 
specifications 111- sun c11 - 26:1 32:19, 37:1 31:19, 32:2, 32:3, 22:18, 23:12, 23:20, 
24:23 supply [31- 6:8, 9:14, truck-type 111- 29:11 32:16, 32:21, 33:1, 23:23, 25:7, 26:4, 
specifics c11- 34:12 21:14 trucks c111- 9:14, 33:5, 33:6, 34:1, 26:8, 27:14, 27:19, 
specify 131- 34:7, supportc11- 36:16 20:13, 20:14, 21:1, 34:17, 34:25, 35:2, 28:3, 28:6, 28:14, 
34:12 suppose [11 - 31 :5 21:5, 21:6, 21:11, 35:5, 36:2, 37:17 28:21, 29:2, 29:19, 
spot[31- 31:2, 31:3, surrounding 111 - 4:13 23:5, 23:10, 27:22 volumes c11- 21 :8 29:25, 30:20, 32:14, 
31:8 try [4] - 7:1, 7:3, 7:16, 32:18, 32:25, 33:8, 
spruce c11- 31:17 T 9:20 w 34:14, 34:20, 34:23, 
square (31- 25:8, trying [SJ- 21:10, 35:9, 35:25, 36:3, 
25:18, 32:6 22:5, 22:7, 22:9, 37:8, 37:21, 37:25 
SS[11-38:3 
table 121- 32:22, 33:11 23:10, 31:11 wash 111 - 23:5 
staffc11-18:17 
technology 111- 27:23 turned 111- 8:5 
washers [11 - 23:5 z 
Staff131- 4:8, 4:15, 
Telecon c11- 7:22 turning c11- 6:10 
washing [11- 23:6 
4:24 telephone 121-13:12, two 121- 6:6, 13:2 
Washington c11-
standard c11- 29:14 
16:1 tying [11 - 3:5 
11:17 Zone [11- 3:19 
standards c21- 22:24, 
temperatures c11- type[SJ- 7:9, 11:24, waste c11- 10:10 
zone (301- 2:3, 3:11, 
27:9 
24:22 17:15, 26:2, 29:11 
wateq121-12:1, 12:2, 4:3, 5:20, 11:13, 
start[7]-10:16, 20:7, 
ten [21 - 25:13, 32:23 types c11 - 24:14 
12:5, 12:7, 22:21, 12:20, 14:15, 14:17, 
24:11, 24:16, 24:21, tend c11- 36:12 
23:12, 23:14, 32:21, 15:15, 16:20, 17:4, 
34:4 term c21- 19:23, 20:5 u 32:22, 33:2, 33:3, 17:15, 17:16, 17:19, 
started [5J - 6:3, 6:10, terms c11- 27:16 
33:6 18:3, 18:18, 19:19, 
6:12, 17:22, 27:15 Tetonc41-2:7, 3:20, 
wave 111 - 28:23 25:20, 30:1, 30:7, 
STATE [11- 38:3 4:11, 30:2 
umbrena 111 - 16:8 weeks 111- 24:10 31:2, 31:3, 31:8, 
state 121 - 8:20, 9:9 THE111-1:7 
unclear 111 - 7:11 weight111- 29:14 33:11, 33:16, 33:24, 
State 151 - 12:6, 28:9, thereby 111- 2:22 
under110J - 3:13, 5:9, welcomed 111-13:4 34:12, 36:14, 36:21, 
28:10, 38:7, 38:17 Therefore 111 - 4: 15 
15:18, 16:8, 18:5, welfare121- 2:13, 2:23 37:5 
stats [1] - 9:9 they've c21- 6:21, 27:4 
18:7, 18:13, 32:15, westc11-26:5 zoned [31-5:16, 7:22, 
STEVENSON c1s1- thinking c11- 27:15 
32:20, 37:18 Whereas c11- 18:2 12:23 
14:21, 14:24, 15:21, three [1J - 24:9 
underground c11- whole[3]- 5:11, 5:16, Zoning [141- 2:1, 
15:25, 16:10, 16:15, throughout c11- 28:11 
24:17 14:4 2:12, 2:14, 2:22, 5:3, 
19:3, 29:4, 29:15, thrOW[11-14:25 
unless c11- 30:15 wifec1J-12:23 5:23, 6:20, 6:22, 
29:20, 30:17, 34:6, titlec21-15:13, 15:19 
up [131- 6:4, 6:12, 7:9, wild [11- 7:1 
7:20, 7:21, 16:25, 
35:1, 36:18, 37:10, today c11- 29:23 
9:7, 13:3, 20:19, willing c11- 33:23 
30:4, 30:21, 36:25 
37:15, 37:18, 37:24 togetherc11 - 27:2 
25:5, 26:24, 27:6, winter11J-26:1 
zoning 1101 - 4:6, 5:1, 
still [41 - 13:14, 15:4, touched c11 - 6:3 
28:4, 29:13, 32:3, wishes c11- 4:20 
6:25, 7:17, 13:16, 
17:2, 32:8 tough 111 - 36:12 
35:21 wishingcSJ-11:12, 
17:11, 18:6, 18:21, 
stipulated 121- 3:9, town 131- 9:22, 26:17, 
upper 111 - 32:4 12:19, 12:21, 14:13, 
19:13, 21:6 
3:10 29:13 
uses cs1- 5:4, 9:23, 14:14 
stipulation c21- 16:4, traffic [7J - 3:24, 9:21, 
19:7, 19:9, 19:10, WITNESS 111- 38:10 
19:17 13:10, 22:12, 29:7, 
29:11 wondered [21 -17:14, 
Stockton (3J - 1 :25, 36:10, 37:1 
utilities c21- 15:8, 17:17 
38:7, 38:16 transcription 111-
15:11 word [2! • 30:5, 33:22 
street11J-13:13 38:8 
utility 111- 15:15 words c11- 34:9 
streets [21-10:19, TRANSCRIPTION [11 • 
V 
worth 111 - 4:23 
29:13 1:7 written 111 - 4:12 
strip [21- 3:7, 8:11 transferred 121- 9:5 
struck [1) - 13:7 transportation 111- vacant c11- 36:5 
y 
structure111- 24:18 29:9 Valleyc21-4:11, 9:13 
stuff111 10:17 travel 111- 21 :20 valley 121- 6:9, 9:19 yards (3)- 21:15, 
style11J-10:8 traveling c11 - 26:5 
subdivision 121- 3:12, trees 111- 31:17 
variance111- 25:13 21:17, 24:21 
17:4 tried c11- 7:19 
various 111-16:12 year 111 - 24:1 O 
Subdivision 121 - 2:8, trip [11 • 9:25 
via c11-4:13 years c21- 6:7, 6:14 
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REPORTER'S CERTIFICATE 
STATE OF IDAHO 
COUNTY OF BONNEVILLE ss. 
I, Mary L. Stockton, CSR and Notary Public in and 
for the State of Idaho, do hereby certify: 
That said hearing was taken down by me using 
transcription equipment to the best of my ability. 
I further certify that I have no interest in the 
event of the action. 
WITNESS my hand and seal this 24th day of March 
2008. 
otary Public I MN~ L
. Stoc on I 
__ """'S_ta,.,.,.,te __ e,.,.,,, 0.......::f I~d::ah::o~-.J · 
I(. tockton 
SR No. 746, 
Notary Public in and for 
the State of Idaho. 
My Commission Expires: 11-10-10 
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·- - - ,._. - - . 
EXHIBITB 
DEVELOPER'S AGREEMENT for BURNS HOLDINGS, LLC 
On the .11!!" day of -A~ , 2007, Teton County, Idaho (hereinafter 
referred to as "County''), and Holdings, LLC, an Idaho limited liability company 
(hereinafter referred to as "Developer"), the owner of the real property described in the 
attached Exhibit "A" enter into the following agreement: 
WHEREAS, the Developer has applied for a zone change from C3, Service and 
Highway Commercial to M 1, Light Industrial, for certain real property described in 
Exhibit "A", attached hereto and located in the City of Driggs Area of Impact, Teton 
County Idaho, and hereinafter referred to as "the property"; and 
WHEREAS, the Developer has requested the zone change for the purpose of 
developing a concrete batch plant facility on the property; and 
WHEREAS, the County, pursuant to Section 67-6511A, Idaho Code, has the 
authority to conditionally rezone the property and to enter into a development agreement for 
the purpose of allowing, by agreement, a specific development to proceed in a specific area 
and for a specific purpose or use which is appropriate in the area, but for which all allowed 
uses for the requested zoning may not be appropriate pursuant to the Idaho Code and the 
City of Driggs Zoning Ordinance, adopted by the County as the official zoning ordinance 
for the Driggs Area of Impact; and 
WHEREAS, the County and the Developer desire to formalize and clarify the 
respective obligations of the parties, it is agreed as follows: 
1. Zoning Ordinance Amendment: The City of Driggs (hereinafter referred to as 
11 City11 ) has recommended approval of, and the County hereby grants, the zone change to M 
1, Light Industrial, for the property, and will adopt an ordinance amending the Driggs Area 
of Impact Zoning Map to rezone the property to Ml. 
2. Conditions on Develoyment: The sole use allowed and restrictions pursuant to 
this conditional rezone as reflected in this Agreement are as follows: 
1 - City of Driggs Development Agreement: Burns Holdings L.L.C. Zone Change [Draft l] 
a. The property shall be used exclusively for the operation of a ready-mix 
concrete manufacturing facility. 
b. At the current time the property has been re-zoned to Ml, Light 
Industrial as described in paragraph 1. above. Part of such approval and recommendation 
was based upon execution of this development agreement to identify responsibilities and 
obligations pertaining to certain matters relating to the improvement and operation of the 
property. This development and operation shall be subject to the following terms and 
conditions, in addition to the other terms hereof: 
(i) Developer intends to operate a Ready-Mix Concrete 
Manufacturing Facility (a "Facility") on the property. 
(ii) All operations on the property shall comply with all applicable 
and governing local, state or U.S. ordinances and laws relating to dust, noise, water quality 
and air quality. 
(iii) Attached as Exhibit "B" - Site Plan, and Exhibit "C" -
Building Elevations, and by this reference incorporated herein are plans for construction of 
Developer's intended permanent facility ("Permanent Facility"). 
(iv) Immediately upon execution of this Agreement, Developer shall 
order and commence construction of the Permanent Facility. The installation of the 
Permanent Facility shall be completed within eighteen (18) months of execution of this 
Agreement by the County, subject to delays resulting from weather, strikes, shortage of 
steel or manufacturing equipment or any other act of force majeure or action beyond 
Developer's control. 
(v) In order to facilitate and support the construction of the 
Permanent Facility and to allow the Developer to expedite commercial operations, the 
Developer shall erect and operate a temporary concrete batch plant on site as shown in 
Exµibit "B" - Site Plan and Exhibit "D". 
(vi) In the event that the Permanent Facility is not completed within 
the time allowed herein, the County shall have the right to revoke the authority to operate 
the Temporary Facility. The grant of authority of the Temporary Facility is to allow 
Developer to operate Developer's business until the Permanent Facility is constructed. The 
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authority to operate the Temporary Facility shall terminate upon completion of the 
Permanent Facility even if sooner than the described eighteen (18) month time period. 
c. The access to the property from St~te Highway 33 shall be via Casper 
Lane, which shall be improved to City of Driggs Public Works Standards and 
Specifications, as shown in the construction drawings submitted by Developer and held by 
the City of Driggs, prior to operation of the Temporary Facility. 
d. To assure compatibility with other surrounding uses the following 
additional matters have been addressed and agreed upon for the Permanent Facility as 
follows: 
(i) Noise related issues will be addressed by construction of 
decorative concrete block walls of eight and three-quarters feet (8.75') in height along the 
boundaries of the property, as shown in Exhibit B - Site Plan and enclosure of the Batch 
Plant Equipment within a building, as shown in Exlu'bit C - Building Elevations. 
(ii) Dust will be controlled through paving of the area around the 
Facility, the enclosure of the Batch Plant Equipment within a building, a truck wash for 
trucks utilized by the Facility and a dust collection system on the Batch Plant. In addition, 
the Facility will have an air quality permit from the Idaho Department of Environmental 
Quality and comply with the requirements of that agency. 
(iii) Hours of operation shall not be restricted as this is consistent 
with the provisions for Ml and C3 zoning. The property is surrounded by property zoned 
Ml and C3. The construction business activities of the Facility sometimes require varying 
hours of operation due to the nature of the construction industry. 
(iv) Traffic issues shall be mitigated by construction of 
improvements on Casper Drive as described herein and the implementation of 
improvements on Highway 33 as required by the Idaho Department of Transportation. 
(v) Landscaping on the North and West side will consist of a block 
wall with planter areas that will include trees or vegetation. The east boundary of the 
property shall have a fifteen (15) foot wide area reserved for future landscaping that will be 
3 - City of Driggs Development Agreement: Burns Holdings L.L.C. Zone Change [Draft 1) 
addressed if the future road planned for the area is developed. See Exhibits "B"-Site Plan and "E"- Block Wall Planter Detail. 
(vi) Lighting issues shall be m1tigated by using cut-off fixtures that direct the light downward rather than flood lighting. 
3. Indemnity: Developer agrees to, and does hereby, defend, hold harmless and indemnify the City and County, all associated elected and appointed officials, officers, employees, agents, representatives, and attorneys, from any and all claims that may, at any time, be asserted against any such parties in connection with: 
a. the City's or County's review and approval of any plans or improvements, or the issuance of any approvals, permits, certificates, or acceptances relating to the use and/or development of the property; 
b. the development, construction, and maintenance of the property; 
c. the performance by the County of its obligations under this Agreement and all related ordinances, resolutions, or other agreements; and 
d. Notwithstanding the foregoing, the indemnification terms of this paragraph 3 shall not extend or apply to the failure of the County to follow, in good faith, governing law or ordinances. 
4. Agreement Modification: This Agreement may be modified only by a written document, signed by the parties, or their successors in interest, after com.plying with the notice and hearing procedures of Idaho Code §67-6509 and of the Driggs Zoning Ordinance. 
5. Zoning Reversion Consent: The execution of this Agreement shall be deemed written consent by Developer to change the zoning of the subject property to its prior designation upon failure to comply with the conditions imposed by this Agreement. No reversion shall take place until after a hearing on this matter pursuant to Idaho Code §67-651 lA. Upon notice and hearing, as provided in this Agreement and in Idaho Code §67-6509, if the property described in attached Exhibit "A" is not used as approved, or if the approved use ends or is abandoned, the Board of County Commissioners may, upon 
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receiving a recommendation from the City's governing board, order that the property will 
revert to the zoning designation (and land uses allowed by that zoning designation) existing 
immediately prior to the rezone action, i.e., the property shall revert back to the C3, 
Service and High\vay Commercial zoning designation. 
6. Annual Review: The County may, while this Agreement is in effect, annually 
review the extent of good faith substantial compliance with the terms of this Agreement. 
Developer shall have the duty to demonstrate Developer's good faith compliance with the 
terms of this Agreement during such review. 
7. Performance: Developer shall comply with all commitments set out in this 
Agreement. Developer shall timely and satisfactorily carry out all required performance to 
appropriately maintain, in the discretion of the County, all commitments set forth in this 
Agreement. 
8. Default and Remedies: In the event of a default or breach of this Agreement 
or of any of its terms or conditions, the party alleging default shall give the breaching party 
not less than thirty (30) days Notice of Default, in writing, unless an emergency exists 
threatening the health and safety of the public. If such an emergency exists, written notice 
shall be given in a reasonable time and manner in light of the circumstances of the breach. 
The time of the giving of the notice shall be measured from the date of the written Notice of 
Default. The Notice of Default shall specify the nature of the alleged default and, where 
appropriate, the manner and period of time during which said default may be satisfactorily 
cured. During any period of curing, the party charged shall not be considered in default for 
the purposes of termination or zoning reversion, or the institution of legal proceedmgs. If 
the default is cured, then no default shall exist and the charging party shall take no further 
action. 
9. Termination: This Agreement may be terminated in accordance with the notice 
and hearing procedures of Idaho Code §67~6509, and the zoning designation upon which the 
use is based reversed, upon failure of Developer, a subsequent owner, or other person 
acquiring an interest in the property described in attached Exhibit "A" to comply with the 
terms of this Agreement. 
10. Compliance with Laws: Developer agrees to comply with all federal, state, 
county and local laws, rules and regulations, which appertain to the subject property. 
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Developer's failure to comply with the above laws or the terms of this Agreement will 
subject Developer to an enforcement action by the County in a court of competent 
jurisdiction. 
11. Changes in Law: Any reference to laws, ordinances, rules, regulations, or 
resolutions shall include such laws, ordinances, rules, regulations, or resolutions as have 
been, to the date of th.is agreement, or as they may then be in force in the future with 
respect to proposed amendments to this Agreement in the future. 
12. Miscellaneous Provisions: 
a. The parties agree that the relationship created by the agreement is 
solely that of a private Developer and the City. Nothing in this agreement shall create the 
Developer or City as an agent, employer, employee, legal representative, partner or 
subsidiary of the other. 
b. The parties agree that this Agreement shall run with the land and bind 
the property in perpetuity, and shall inure to the benefit of and be enforceable by the 
parties, and any of their respective legal representatives, heirs, successors, and assigns. 
c. All notice must be in writing, mailed in the U.S. Mail via certified mail 
to the addresses indicated on this agreement. 
d. This agreement shall be construed and enforced pursuant to the laws of 
the State of Idaho. 
e. If any party shall bring suit against the other party to enforce this 
agreement, the prevailing party shall be entitled to reasonable attorney fees and costs. 
f. If any term of this agreement is declared invalid, illegal or 
unenforceable, the remainder of this agreement shall remain operative and binding. 
g. The Developer hereby guarantees the prompt and satisfactory 
correction of all defects or deficiencies in the improvements that occur or become evident 
during the one-year period following [final construction of the improvements. If the defect 
or deficiency occurs or becomes evident, then the Developer shall commence correction of 
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the defect of deficiency within ten days after written notice from the City. The Developer 
shall proceed with reasonable diligence to correct the defect or deficiency. The guaranty 
shall be extended one full year from the date of repair or replacement of any improvement 
..,.,...,,t,,. nn-,.r:,non+ +n i"h~c, -no..-ogroT'l'h 
.LUQ!IJ.v l:'U.J.OUU.U.L ~V u..u,;, J;'u...l. .... .1.u.y.u., 
h. This agreement shall be signed in duplicate originals. Each party shall 
receive one original of this agreement. 
i. The County shall have this agreement recorded in the office of the 
Teton County Clerk. 
AGREED: 
Teton County, Idaho 
By: t_ ~ "") ~ --
County Commissi~ d..::..... 
P.O. Box 
Driggs, Idaho 83422 
Developer: 
BURNS HOLDINGS, LLC 
By~-~ 
Kirk Bums, Manager 
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FROM INSTRUMENT NO. 183802 
TRACT 1: FEE ESTATE 
EXlllBIT "A" 
LOT lB-W, TETON PEAKS VIEW SUBDMSION, TETON COUNTY, IDAHO, PART 
OF THE Wl/2.NEI/4, SECTION 23, TOWNSHIP 5 NORTH, RANGE 45 EAST, BOISE 
MERIDIAN, TETON COUNTY, IDAHO, BEING FURTHER DESCRIBED AS: FROM 
THE Nl/4 CORNER OF SAID SECTION 23, SOUTH 975.63 FEET AND EAST, 627.41 
FEET TO THE POINT OF BEGINNING; THENCE SOUTH 510.00 FEET TO A POINT; 
THENCE WEST 274.41 FEET TO A POINT; THENCE NORTH 510.00 FEET TO A 
POINT; THENCE EAST 274.41 FEET TO THE POINT OF BEGINNING. 
TRACT 2: EASEMENT ESTATE 
TOGETHER WITH A 60 FOOT WIDE ROAD AND UTILITY EASEMENT ALONG 
THE SOUTH SIDE OF THE. REMAINDER LOT IA, AS SHOWN ON THE RECORD 
OF SURVEY RECORDED FEBRUARY 24, 1999 AS INSTRUMENT NO. 133115, 
RECORDS OF TETON COUNTY, IDAHO. 
FROM INSTRUMENT NO. 183803 
LOT lB-E, TETON PEAKS VIEW SUBDIVISION, TETON COUNTY, IDAHO, BEING 
FURTHER DESCRIBED AS FOLLOWS: PART OF THE Wl/2NE1/4 SECTION 23, 
TOWNSHIP 5 NORTH, RANGE 45 EAST, BOISE MERIDIAN, TETON COUNTY, 
IDAHO, BEING FURTHER DESCRIBED AS: FROM THE Nl/4 CORNER OF SAID 
SECTION 23, SOUTH 975.63 FEET AND EAST 627.41 FEET TO THE POINT OF 
BEGINNING. THENCE EAST 274.60 FEET TO A POINT; THENCE SOUTH 510.00 
FEET TO A POINT; THENCE WEST 274.60 FEET TO A POINT; THENCE NORTH 
510.00 FEET TO THE POJNT OF BEGINNING. 
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Exhibit B 
Burns Holdings Driggs Site Plan Version 9.5 
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LAWYER'S NOTES 
Page Line Comments 
.. 
--
______________ T.;...ET~Q,N..COUNTY PUBLIC HEARING (BURNS CONCRETE) -NOVEt-·q;..1.:..:5.,_, "-'20;.:0.;_7 _____________ _, 
( I 1 (The\. :!ng proceeded as foHov,s:) 
TETON COUNTY PUBLIC HEARING • BURNS CONCRETE !CD 3 l 
Thursday, November 15, 2007 
Rebecca M .. Martin,. 
CSR 
Teton County. Idaho 
TETON COUNTY PUBLIC HEARING 
BE IT REMEMBERED that the public hearing for 
BURNS CONCRETE was taken in Teton County, Idaho, on 
Thursday, the 15th day of November 2007, in the 
above-entitled matter. 
2 
3 COMMISSIONER TRUPP: Mr. Burns, or your 
4 engineer, or whoever wants to answer these questions, 
5 what is your distance •• the comment of the scenic 
6 corridor. What is your distance from the highway to 
7 the front of your property, or to the position of 
8 what are you working? Is that 200 feet, 300 feet? 
9 MR. BURNS: The edge of the property --
10 COMMISSIONER TRUPP: You need to take the 
11 mic, say who you are. 
12 MR. BURNS: Kirk Burns, Burns Concrete. The 
13 edge of the property, the beginning of the front 
14 fence line is approximately 300 to 320 feet, 
15 somewhere in that range. We have maybe, I think it's 
16 a 10-foot to 15-foot corridor in the scenic byway 
17 where there's ·- we have no structure of anything. 
18 Other than that, everything is outside it. 
19 COMMISSIONER TRUPP: Okay. That answered my 
20 question. You're outside the scenic corridor with 
21 any structure? 
22 MR. BURNS: Uh-huh. 
23 COMMISSIONER TRUPP: Then, therefore, we 
24 don't have jurisdiction. 
25 MR. BURNS: Can I read one thing from the 
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1 record from meeting minutes that kind of pertains to 
2 this? 
3 MR. CHAIRMAN: We better stick to direct 
4 answers to questions. 
5 COMMISSIONER TRUPP: From your property line 
6 to the edge of the building, roughly how many feet is 
7 this. I'm sorry. I told you to sit down and then 
8 ask you a question. You want to get some exercise. 
9 MR. BURNS: The total width of the property 
10 from east to west is approximately 549 feet. That 
11 plant -- the front of that plant sits probably about 
12 190 feet. The highest part is probably right at 250 
13 feet. There's a small 40-foot front -- that's under 
14 the 45 feet that's -- well, it says it right here. 
15 On 215 feet off front property line to 
16 the high part of the building, which equates to about 
17 18 percent of the total building, of the total 
18 building is above the --
19 COMMISSIONER TRUPP: So if my math is right, 
20 you're roughly 550 feet off of the highway 
21 right-of-way to the highest point? 
22 MR. BURNS: Between 500 and 550. 
23 COMMISSIONER TRUPP: All right. I don't 
24 know who's going to answer this one. It's Curt --
25 you're both Curt. 
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1 COMMISSIONER STEVEr-i .: One is Kirk. He's ·· 1 to get a build}, ,)ermit to set that up, 
2 a Kirk. 2 COMMISSIONER TRUPP: I think that pretty 
3 MR. CHAIRMAN: It's spelled both ways in the 
4 record. 
5 COMMISSIONER STEVENSON: The minutes are 
6 mostly wrong. 
7 COMMISSIONER TRUPP: The development 
8 agreement, I think -- like Larry and I, I can 
9 understand his questioning, but it states the 
1 O exhibits are here, and they state the height. It 
11 doesn't say anywhere in here on the temporary height. 
12 So --
13 MR. CHAIRMAN: Well, it does refer to an 
14 exhibit apparently as shown. Well, it says on the 
15 site as shown. That doesn't imply that there's an 
16 elevation of the --
17 COMMISSIONER TRUPP: My question is, where 
i 8 are we -- if they are currently how high -- I 
19 understand you're over 45 feet now? 
20 MR. BURNS: We're approximately, I would 
21 say, give or take 70 feet. 
22 COMMISSIONER TRUPP: So is there an issue 
23 with them -- with their temporary being over 45 feet, 
24 Mr. Hibbard? 
25 MR. HIBBARD: For any issues, this 
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1 actually -- one of the -- I've consulted with several 
2 attorneys on this. A temporary structure is just 
3 that, and you get into the questions of whether 
4 indeed it even is a structure. Because they don't 
5 have permanent foundations. They're meant to be 
6 relocated and you get into all kinds of things under 
7 the building code of whether they're regulated as 
8 structures. 
9 It is a thorny issue. It's been 
10 adjudicated and been found to be a nonstructure in 
11 some situations, and there's been other court cases 
12 where they've been found to be a structure. 
13 COMMISSIONER TRUPP: You're a lot of help. 
14 MR. HIBBARD: So the bottom line is it's a 
15 thorny issue. Because it really is subject to a lot 
16 of interpretation. I know a lot -- in speaking with 
17 a lot of the neighbors, their major concern was 
18 exactly that, how time certain, when does the 
19 temporary thing go away. 
20 COMMISSIONER TRUPP: That's in here 18 
21 months, temporary is done. That's in the signed 
22 agreement right now. I think 18 months it's gone. 
23 MR. HIBBARD: I don't believe that -- maybe 
24 you could refer this question to Mr. Burns, that in 
25 most jurisdictions .he would have ever been required 
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3 well --
4 MR. CHAIRMAN: That's another fair question. 
5 COMMISSIONER TRUPP: So, Mr. Burns, whoever 
6 wants to address the building permit issue. 
7 MR. CHAIRMAN: For the information of the 
8 public, there has been in the file a document called 
9 the applicant's summary or testimony in evidence that 
10 I believe was offered by Mr. Storer, which does 
11 address that question. 
12 MPH STO~ .. ER: \A/hat I \*'tas going to point out 
13 to you in your zoning ordinance defines a structure 
14 as anything constructed or erected, except fences, 
15 which requires permanent location on the ground. So 
16 I think --
17 COMMISSIONER TRUPP: Are you in the City or 
18 the County ordinance? Because we're applying City 
19 ordinances. 
20 MR. STORER: I think that's City ordinance. 
21 COMMISSIONER TRUPP: That makes it even more 
22 confusing for us because we have to apply City 
23 ordinances. 
24 COMMISSIONER STEVENSON: That's what I was 
25 going to say too. And we don't have them. That's 
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1 why I've asked for them before. 
2 MR. STORER: The point Mr. Hibbard was 
3 making is that this a not a permanent structure. 
4 It's a mobile structure, and for that reason it's not 
5 subject to the height limitations. 
6 COMMISSIONER TRUPP: I'm having a hard time. 
7 The City has approved it. They have no heartburn. 
8 They went through the process. 
9 MR. STORER: Can I address just one other 
10 thing just real quickly on this issue Mr. Young is 
11 raising, if I may? 
12 MR. CHAIRMAN: Okay. As long as there's no 
13 new information introduced that the public doesn't 
14 have chance to respond to. 
15 MR. STORER: This is not new. It should be 
16 in your records. If you look at the minutes of the 
17 Driggs Planning & Zoning Commission meeting on July 
18 11th, you can see there was a discussion about the 
19 75-foot height limit on page 5, I believe. 
20 And you can see that Driggs Commission 
21 did consider the 75-foot height, indicate it was a 
22 concern but felt it was far back enough off the 
23 highway that it would not impair -- paraphrasing 
24 again -- the vision substantially. He believed 
25 disadvantages of a 45-foot building would have been 
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2 addressed. That's the point. 2 was, aiming for 45 feet, might need to apply for a 5-
3 COMMISSIONER TRUPP: It passed unanimously 
4 in the Driggs Planning & Zoning. 
5 MR. STORER: I think that was, again, part 
6 of the discussion of the development agreement. 
7 That's why it was incorporated into -- Commissioner 
8 Baldwin stated he believed he was given correct 
9 information, didn't feel the applicant was trying to 
10 pull the wool over his eyes. It was discussed. 
11 That's why it was included within the development 
12 agreement, because it was part of their 
13 deliberations. 
14 COMMISSIONER STEVENSON: You're done? 
15 COMMISSIONER TRUPP: I'm pretty well done. 
16 COMMISSIONER STEVENSON: Okay. This is not 
17 easy. I guess I would have to also say that it's 
18 questionable whether I would have approved this on 
19 February 26th with this current proposal, because it 
20 was a very difficult decision even then. There were 
21 a lot of people opposed to the zone change in our 
22 community. It was not easy then, but it's very, very 
23 clear in our minutes of our motion back in February, 
24 and I have relistened to the tape, it's very clear 
25 that we approved the zone change only for this 
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1 particular use. It says that several times. 
2 So to me, if you're now looking at 
3 something different, then the reversion clause would 
4 perhaps be applicable, because this is not the same 
5 thing that we approved. Let's see, I have the 
6 minutes recorded. In minute 21 of the first hearing 
7 for the zone change, the applicant or representative 
8 for the applicant, there was no name given, said if 
9 he did not get buys and start the project as 
1 O presented, it would revert. 
11 COMMISSIONER TRUPP: Where are you getting 
12 this at, Alice? 
13 COMMISSIONER STEVENSON: It's public record, 
14 because it's on the tape. 
15 COMMISSIONER TRUPP: It's in the recording? 
16 MR. CHAIRMAN: DO you have a transcript of 
17 the audio file? Is that what you're reading from? 
18 COMMISSIONER STEVENSON: I took some notes 
19 after I listened to it. It is a public record, so 
20 it's available to everybody. 
21 COMMISSIONER TRUPP: There's no official 
22 transcript, but you transcribed it yourself? 
23 COMMISSIONER STEVENSON: I didn't try and 
24 transcribe it. I just put down -- I wrote down the 
25 minutes when I was listening to it. At about minute 
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3 to 10-foot height variance for part of the building. 
4 MR. CHAIRMAN: That's in the actual written 
5 minutes, isn't it as I recall? 
6 COMMISSIONER STEVENSON: It may be also. 
7 Right now I'm going from the -- at about minute 36 I 
8 state, we are only approving this one thing, this one 
9 use. At about minute 39, we list the conditions for 
1 O the development agreement. They were all read at 
11 that time there in the minutes. And also specifying 
12 that the zone change, and! quote, 0 is speciflcaUy 
13 for the proposed concrete batch plant, or it would 
14 revert." 
15 So to me, what's now being presented to 
16 us is not what was presented to us when we made the 
17 zone change. I do disagree somewhat with Mr. Storer 
18 when he said the zoning issue is over it. It would 
19 be over if we still had the same proposal. But we 
20 don't have the same proposal, and we do have a 
21 reversion clause in the developer's agreement, which 
22 I'm not suggesting we do that, but I'm just saying 
23 · that this is a new proposal in my opinion. 
24 Also, I'd like to agree that we had some 
25 process problems in that, although in our hearing on 
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1 February 26th we did ask Curt and Doug to work 
2 together on writing the developer's agreement, there 
3 are new things in this developer's agreement that 
4 were never, ever discussed. So I feel like we have a 
5 process problem in that they got written in there and 
6 they were totally new things. The temporary plant 
7 was never, ever mentioned in the hearing. 
8 MR. CHAIRMAN: Could I just add? 
9 COMMISSIONER STEVENSON: Certainly. 
10 MR. CHAIRMAN: In the minutes of the 
11 February 26th zone change hearing, he presumably --
12 well, it's clear above that it's Mr. Burns talking, 
13 he said the plant will have a 7,000 square foot 
14 footprint with a 45-foot tower. That's the basis on 
15 which the zoning change decision was made. I'm sorry 
16 for the interruption. 
17 COMMISSIONER STEVENSON: That's okay. I 
18 also -- I feel like the -- what did you call it, 
19 Mr. Storer, you called it a fact summary, I believe. 
20 At any rate, in the summary that you gave us, it says 
21 if the height limitation of 45 feet is imposed, the 
22 plant would lose the ability to operate on an energy 
23 efficient basis and would extend the required 
24 operating hours to meet the local demands for 
25 concrete. 
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1 Yet in our motion on Fl .. ary 26th, we I 1 we received, I l c know how to pronounce this 
2 specified that the hours of operation had to be in 2 person's name, Rouby, I'm just making a guess. He 
3 the developer's agreement. They are not currently 3 says he lives across the highway, and his view of the 
4 there, but we did specify that. To me this sounds 4 Tetons is already gone -- ruined, I think is the word 
5 like a threat. 
6 MR. BURNS: They were addressed 
7 specifically. 
8 COMMISSIONER STEVENSON: We asked for them 
9 to be hours of operation. I know what it says. It 
10 says we're not going to have any hours of operation 
11 in the developer's agreement. 
12 MR. BURNS: There were three meetings that 
13 had lengthy discussions about our hours of operation, 
14 two meetings. 
15 COMMISSIONER STEVENSON: Our Board of County 
16 Commissioner's motion was that it should address 
17 hours of operation. In my opinion, it does not. 
18 I'll restate what I said. At any rate, I felt like 
19 this was little bit of a threat. It's like, if we 
20 don't approve the 75 feet, you're going to extend 
21 your hours. Right now, we don't even know what the 
22 hours are, because they're not in there. And my 
23 feeling is, we specifically asked for that in the 
24 motion on February 26th. So I'm troubled by that. 
25 One of our -- I'm just going to back 
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1 track for a second here. Mr. Hibbard, there was a 
2 comment from I think it was Mr. Bauch, but there was 
3 a comment from the public about it not being properly 
4 noticed. Isn't this the one we went back and did a 
5 display ad for to make sure that it was properly 
6 noticed? Does somebody know? I thought we did. 
7 MR. HIBBARD: I do know that we had to 
8 reschedule this specifically for notice requirements 
9 and that we did review the notice. I don't remember 
10 the board -- no, we didn't do that. 
11 COMMISSIONER STEVENSON: Okay. 
12 MR. CHAIRMAN: That particular twist in the 
13 convoluted history of this application was that we 
14 had advertised it as an appeal whereas, in fact, it 
15 was not an appeal. It was supposed to be this 
16 hearing, which was for the final approval of the CUP. 
17 So per the applicant's request, we continued -- we 
18 didn't continue. We rescheduled the hearing to this 
19 date so that the notice would read exactly the way it 
20 was. 
21 COMMISSIONER STEVENSON: I was thinking that 
22 perhaps this had actually had a display ad, which 
23 would have even advertised it better. I guess I'm 
24 thinking of a different one. 
25 One of our public comment letters that 
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5 he uses, and that it diminishes his property value. 
6 So I think the issue which you did address, 
7 Mr. Young, about view, it's not just whether one 
8 building hides another building. It is the value to 
9 the community of the view of the Tetons. And I'm --
10 I think that it would be misleading to think that 
11 it's not going to impair the views and that it won't 
12 have an effect on people coming through the valley. 
13 Also, you quoted some of this from the 
14 Driggs Planning & Zoning meeting on July 11th, just 
15 to clarify that it's actually in the minutes near a 
16 point where you just referred us to that Doug Self 
17 did tell the planning & zoning commissioners they 
18 were only making a recommendation, and we would make 
19 the final. 
20 My other problem is, in making the 
21 decision, we're supposed to base it on the City · 
22 regulations, and I've asked this before. We don't 
23 have those, so it gets difficult to know what I am 
24 basing it on. You know, I look at the application, 
25 and it's supposed to be based on the comprehensive 
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1 plan. I'm assuming that's the Driggs comprehensive 
2 plan, and so it's difficult. 
3 In my mind I'm thinking County 
4 comprehensive plan, so I don't really know for sure 
5 what the City comprehensive plan says about this, but 
6 I do think that the view, view corridor, I mean, we 
7 may not technically be within the scenic corridor, I 
8 agree with that. The view corridor is still very, 
9 very important, and I would surmise that it's 
10 important in the Driggs regulations. 
11 Unfortunately, as I said, I don't really 
12 have those. If we look at the application to the 
13 Driggs Planning & Zoning, it does give the basis that 
14 they're supposed to use for making their evaluation. 
15 One of them is: Will be harmonious with and in 
16 accordance with the general objective or with any 
17 specific objective of the comprehensive plan and/or 
18 the zoning ordinance. 
19 Another one is: Will be designed, 
20 constructed, operated and maintained to be harmonious 
21 and appropriate in appearance with the existing or 
22 intended character of the general vicinity, and that 
23 such use will not change the essential character of 
24 the same area. 
25 I guess I do think that blocking the 
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1 view does change the essential chl .:r. But it I 1 feet. \ 
2 does get difficult to try to apply the criteria that 2 We hadn't investigated it, because we 
3 are supposed to be used when I'm not very familiar 3 don't own a plant that's under 45 feet. I said, we 
4 with the Driggs comprehensive plan. So I don't know 4 probably have a 5- to 15-foot limit that we'll have 
5 if there's anything Doug could say that would help me 5 to come back with a CUP. Cathy went in an exchange. 
6 out at this point. Where are you Doug? Where did 6 It's not 100 percent clear in the record. It will be 
7 you go? 
8 MR. SELF: I could tell you our comp plan is 
9 on our website and very easy to download and print. 
10 You can also say that in the findings from the Driggs 
11 Planning Commission, you have a paragraph on the 
12 comprehensive plan designation and recommendations on 
13 page 2 that talks about the desire for an attractive 
14 north entry into Driggs and that larger metal 
15 buildings reduce that attractiveness. 
16 Also, the desire or policy to create or 
17 maintain attractive gateways to Driggs on Highway 33, 
18 the scenic corridor, is as much of an important 
19 element in the Driggs vision as it is in the 
20 County's. 
21 COMMISSIONER STEVENSON: I suspected it was 
22 similar in terms of the scenic -- I do have the other 
23 parts you referred to. I guess I am not in -- I am 
24 against this conditional use permit. I think it's 
25 too drastic a change from what we approved in the 
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1 first place and the zone change itself was contingent 
2 on it being that proposed use. As far as making a 
3 motion --
4 MR. BURNS: Excuse me, I know I'm out of 
5 order. I would like to clear up one thing. There's 
6 an undertone that we never talked about a wet plant 
7 until after we were approved. If you go back to 
8 meeting minutes of your P&Z --
9 MR. CHAIRMAN: Are you comments going to be 
10 lengthy? 
11 MR. BURNS: No, very short. 
12 MR. CHAIRMAN: Will you take the mic please 
13 and say your name? I will permit this. 
14 MR. BURNS: Thank you. Kirk Burns, Bums 
15 Concrete. 
16 MR. CHAIRMAN: But I don't want to have any 
17 information introduced that the public has not had a 
18 chance to --
19 MR.BURNS: It's all in the record. From 
20 the very original night of P&Z at Driggs when Cathy 
21 Renaldi was on the board, there was a clear exchange 
22 about a wet plant and what the benefits of a wet 
23 plant was. My discussion was, right now, we're new 
24 in the community. We're looking. We are looking at 
25 a dry plant. We're hoping to get it under the 45 
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7 in the tape. 
8 MR. CHAIRMAN: This was before the city 
9 council? 
10 MR. BURNS: This was before the original 
11 planning & zoning the first night. 
12 COMMISSIONER TRUPP: \hie don't have their 
13 minutes. 
14 MR. BURNS: In their meeting minutes. Cathy 
15 and I had an exchange about a wet plant. I guessed 
16 about 65 feet off the top of my head to get a wet 
17 plant in. So there was an exchange from day one 
18 regarding a dry plant versus a wet plant, and 
19 Mr. Graybo, everyone has been advised -- was irl every 
20 single meeting listening to that, neighboring 
21 neighbors. I just want to be clear --
22 MR. CHAIRMAN: This is what I meant by a 
23 systemic problem. There was obviously a 
24 communication breakdown between what was going on in 
25 the City chambers and what was going on here. I have 
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1 listened to the audio file, and the written minutes 
2 of the proceedings here, I could not find mention of 
3 any reference to the building being over 45 feet. 
4 But you and I shouldn't be in an 
5 impromptu dialogue. 
6 MR. BURNS: I'm not going to argue that 
7 point. I understand what's in the record. 
8 MR. CHAIRMAN: No one this entire evening 
9 has questioned your good faith in this process, and I 
10 do not at this time. 
11 MR. BURNS: Yeah. Because there were 
12 discussions all the way through --
13 MR. CHAIRMAN: I've ascribed it to 
14 miscommunications between the City and the County. 
15 COMMISSIONER STEVENSON: I just think 
16 it's --
17 COMMISSIONER TRUPP: We just as well have a 
18 motion. 
19 COMMISSIONER STEVENSON: To make a motion we 
20 have to know our basis in fact, which I guess I would 
21 have to say is based on the Driggs comprehensive 
22 plan, because of the parts that Doug was just 
23 referring to that we have in our packet about the, 
24 you know, the gateway and the -- so forth, but that's 
25 not very good for a motions. So maybe somebody else 
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1 can say it. \, I 1 COMMl .. LONER STEVENSON: I'm sure there is. 
2 COMMISSIONER TRUPP: I think my motion is 2 That's· why I said, Larry, maybe you would make this 
3 going to be different than what yours is, Alice. 3 motion. 













COMMISSIONER TRUPP: I can make one. I move 
that we accept the recommendation of the Driggs 
Planning & Zoning and allow the conditional use 
permit. 
MR. CHAIRMAN: I'll second in order to take 
it to a vote. All in favor? 
COMMISSIONER TRUPP: I. 
MR. CHAIRMAN: Opposed? 
COMMISSIONER STEVENSON: I. 
MR. CHAIRMAN: I'm opposed. The motion 
16 fails. 
17 COMMISSIONER TRUPP: I tried to let you go 
18 first, Alice. 
19 COMMISSIONER STEVENSON: I know. I just 
20 know how important it is to get these motions right, 
21 and I'm not quite sure. Of course, Larry can make 
22 the motion, too. I guess what I'd like to see, I'm 
23 going to see if you can do this. I think it should 
24 include that It's -- I don't feel that It meets the 
25 criteria established by the City of Driggs for the 
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1 approval. I know that the planning & zoning 
2 commission said it did, but I disagree. 
3 I do not think it meets the criteria 
4 outlined in the regulations for approval of a 
5 conditional use permit within Driggs. And my further 
6 reasoning would be that I don't think the new 
7 proposal with the height increase, if we approved it, 
8 matches what we approved for the zone change that was 
9 conditional on it being that particular proposal. 
10 MR. CHAIRMAN: Could I ask the clerk for a 
11 read back on that, please? 
12 COMMISSIONER STEVENSON: I'm still not sure 
13 it was good enough for a motion. 
14 MR. CHAIRMAN: I think that your last couple 
15 sentences were what I wanted added to the motion. 
16 (The record was read.) 
17 COMMISSIONER STEVENSON: I wouldn't say it 
18 was the conditions. If I said that, that's not quite 
19 right. It does not -- if we approved it with an 
20 additional 30 feet height, it would no longer be the 
21 same proposal, and our zone change approval was only 
22 for that specific use, and it would no longer be that 
23 specific use. 
24 MR. CHAIRMAN: I think there might be a 
25 tighter way to say that. 
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5 I would refer to the Driggs comprehensive plan, I'm 
6 just going off the top of my head here, this isn't 
7 exactly how it should be worded, that this -- that 
8 the motion would be that we don't believe it's in 
9 conformance to the goals and the Driggs comprehensive 
10 plan and that the original zone change from C-3 to 
11 M-1 was made conditional on a use that is in the 
12 County's record that clearly indicates that the 
13 height limit would be 45 feet or less. 
14 COMMISSIONER STEVENSON: I'm sorry. If 
15 that's going to be your motion, I don't think that is 
16 what the record shows. I think the record shows they 
17 will try to keep it at 45 feet, they might cotne back 
18 and ask for an additional 5 to 10 feet. That's what 
19 I heard on the tape when I listened to it. But it's 
20 your motion. I turned it over to you. You might 
21 want to think of rewording that one part there. 
22 MR. CHAIRMAN: Could you read it back again? 
23 (The record was read.) 
24 MR. CHAIRMAN: With the possibility of a 
25 small increase. 
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1 COMMISSIONER STEVENSON: It's probably 
2 safer, Larry, if you just say that the proposal at 
3 that time was 45 feet. That is true. It was. 
4 UNIDENTIFIED SPEAKER: Can I speak, 
5 Mr. Chairman? 
6 MR. CHAIRMAN: Yeah. 
7 UNIDENTIFIED SPEAKER: I also listened to 
8 that tape. Mr. Kirk Burns did clearly indicate he 
9 would need a variance and he thought, as Commissioner 
10 Stevenson's notes did indicate that it may be -- I 
11 remember a 15-foot variance, but it did clearly 
12 indicate that. 
13 COMMISSIONER STEVENSON: He said he knew if 
14 he wanted additional height he'd have to get a CUP. 
15 UNIDENTIFIED SPEAKER: He didn't know 
16 exactly. He said he did not know exactly the height 
17 of the building. He did not have a design there for 
18 us to look at. There was no plant proposal 
19 structures that we were looking at at that point. 
20 Although those diagrams that we have now were 
21 provided later. 
22 MR. CHAIRMAN: So noted. 
23 COMMISSIONER STEVENSON: Could we talk to 
24 Bart a minute? 
25 MR. CHAIRMAN: Sure. 
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COMMISSIONER STEVEN( ; I want to make sure I 1 MR. cL . _,(MAN: These are from the ordinances 1 
•,. 
2 we get a motion that works. 
3 MR. BIRCH: Yeah. Like I say, I know the 
4 criteria for a county granting a conditional use 
5 permit from as far as the county code criteria. As 
6 far as the City criteria, I think you're basing it 
7 based upon what you understand the comprehensive plan 
8 and the goals of the City to be. 
9 COMMISSIONER STEVENSON: Well, I read some 
10 of it. The criteria are here. It's just a matter of 
11 being able to match it up to everything in their comp 
12 plan. I'm not familiar enough with it to do that. 
13 Here are the --
14 MR. BIRCH: Well, I wouldn't worry about 
15 that so much. If you have the criteria, look at 
16 those criteria, and say, in looking at the criteria 
17 provided by the City of Driggs ordinance. 
18 COMMISSIONER STEVENSON: I read two of about 
19 five of them, but I don't know if you are happy with 
20 your motion or not. 
21 MR. CHAIRMAN: Were those in our packet? 
22 COMMISSIONER STEVENSON: Yeah. I'm just 
23 trying to find which sticky note it is. They were 
24 labeled. I have to get through them all. Okay. 
25 Here it is. This is on the form that says, 
T&T REPORTING - (208) 529-5491 Page25 
1 application for conditional use permit and the 
2 commission evaluation. The planning & zoning 
3 commission shall review the particular facts and 
4 circumstances of each proposed conditional use in 
5 terms of the following standards and shall find 
6 adequate evidence showing that such use at the 
7 proposed location -- and then it has six things of 
8 which I only read from two of them earlier. 
9 MR. CHAIRMAN: Well, number one is: Will in 
10 fact constitute conditional use as established on the 
11 district regulations for the zoning district 
12 involved, will be harmonious with and in accordance 
13 with the general objective or with any specific 
14 objective of the comprehensive plan or the zoning 
15 ordinance. 
16 So the motion could include the Driggs 
17 Ordinances Criteria No. 2 and Criteria No. 3, which 
18 will be designed, constructed, operated --
19 COMMISSIONER TRUPP: This is application, 
20 not ordinances. These are applications. 
21 MR. CHAIRMAN: I think these are the 
22 criteria. 
23 COMMISSIONER STEVENSON: It's from the 
24 ordinance. It's their criteria just like we have to 
25 do that. 
2 the criteria for granting of a conditional use 
3 permit. No. 3, will be designed, constructed, 
4 operated, and maintained to be harmonious and 
5 appropriate in appearance with the existing or 
6 intended character of the general vicinity and that 
7 such use will not change the essential character of 
8 the same area. So that --
9 COMMISSIONER STEVENSON: Those are the ones 
10 I read before. 
11 MR. CHAIRMAN: The motion can say, in 
12 accordance v.;ith Driggs Oidinances for the evaluation 
13 of the conditional use permit Nos. 2 and 3. 
14 COMMISSIONER STEVENSON: I would just like 
15 to, again, ask Bart, make sure we're getting this 
16 motion okay, because I know this is controversial. 
17 Maybe if we could read it back once more, and if you 
18 have any final comments for us. 
19 MR. BIRCH: Yeah. I'd read it back. Like I 
20 say, if that's the direction you're going, I'd base 
21 it on the criteria provided for approval of a 
22 conditional use permit, I think is the best way to 
23 couch your approval or denial. 
24 THE CLERK: The motion will be: Deny the 
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for evaluation of a CUP, particularly Criteria No. 2 
and No. 3. 
MR. CHAIRMAN: Which have been read. 
MR. BIRCH: I think you can state your other 
reasons too. 
COMMISSIONER STEVENSON: The other reasons 
can still stay in there. Just don't make it say that 
it promised to be a maxim of 45 feet, because it 
didn't. 
THE CLERK: The fact that the M-1 zone 
change was made in response to a specific proposal 
for a 45-foot high structure, or just a specific 
proposal that has changed? 
MR. CHAIRMAN: The original zone change was 
granted conditional on facts in the County record for 
the zone change that indicated -- or the County 
record for the zone change has no mention of the 
75-foot high building and in fact said -- is fairly 
clear that it would be 45 feet, or just a little 
higher. 
COMMISSIONER STEVENSON: Do you have any 
other guidance for us? 
MR. BIRCH: No. I think my comment was that 
you make sure that you apply the criterion, and then 
I think there's nothing wrong with already talking 
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1. about the other reasons outside l, 1e criteria.. I 1 to realize thatl,_ Jon't always as a board follow 
2 MR. CHAIRMAN: So I'm satisfied with that 2 exactly our planning & zoning commission either. 
3 motion. 
4 COMMISSIONER STEVENSON: I will second it, 
5 if that was a motion. 
6 MR. CHAIRMAN: We're calling it my motion 
7 now? 
8 COMMISSIONER STEVENSON: Yeah. I told you 
9 all along I was_ having trouble wording it and would 
10 you do it. 
11 MR. CHAIRMAN: That's the motion and second. 
12 AU in favor? 
13 COMMISSIONER TRUPP: Can I just do my last, 
14 short rebuttal? 
15 MR. CHAIRMAN: Yeah. 
16 COMMISSIONER TRUPP: I oppose this motion. 
17 Because No. 1, the Driggs appointed by the council, 
18 their planning & zoning, the Driggs City Planning & 
19 Zoning appointed and given the authority by the City 
20 Council to uphold their ordinances and interpret 
21 their comprehensive plan, unanimously recommended 
22 this to apply. It's based upon their ordinances, on 
23 their comprehensive plan. And with this motion, 
24 we're telling the Driggs City Planning & Zoning, you 
25 do not know your ordinances, you do not know your 
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1 local law. That is one reason. 
2 No. 2 here, it says, will be harmonious 
3 with and in accordance with the general objective or 
4 with any specific objection of the comprehensive 
5 plan, then there's two key words right here, and/or. 
6 So I read that, or zoning ordinance. So reading this 
7 No. 2 on the application means, it can be harmonious 
8 with the comp plan and the ordinance, or it can be 
9 harmonious with the comp plan, or it can be 
10 harmonious just with the zoning ordinance. 
11 If that just had an and, and not that 
12 slash or, then that's where I'm seeing some weak 
13 points of this motion. Because if I've heard the 
14 debate, the feeling is that this is not harmonious 
15 with the City of Driggs comp plan, they state right 
16 here that it's an and/or. 
17 That is why I feel that they have 
18 followed the due process of the laws and ordinances 
here applied within the City of Driggs and Teton 19 
20 County, Idaho, and that's -- I think we've lost focus 
21 on whether we need to follow the law or follow the 
22 motion set before us. That's why I oppose this 
23 motion. I'm done. 
24 COMMISSIONER STEVENSON: Before we vote, I 
25 appreciate that. I think that it's still important 
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3 There are times -- there is room for interpretation 
4 on whether indeed it does those things. And also, 
5 the Driggs Planning & Zoning Commission, of course, 
6 wasn't looking at all as to whether it fit with our 
7 previous approval. 
8 They're looking at their previous 
9 approval, not ours. So I just -- I think that that 
10 is a factor. We've said that in the motion that the 
11 fact that this makes it a different thing than it was 
12 to start vvith, I think, is pretty significant. 
13 MR. CHAIRMAN: That's not an emotional 
14 response. 
15 COMMISSIONER TRUPP: I just voiced my 
16 opinion, and I'm ready to vote. 
17 MR. CHAIRMAN: Your opinion is in the record 
18 as it should be. 
19 COMMISSIONER STEVENSON: I appreciate what 
20 you said. 




THE CLERK: Can I read it back to you again? 
MR. CHAIRMAN: Please. 
COMMISSIONER STEVENSON: Yeah. Sure. One 
25 more time. 
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1 THE CLERK: Chairman Young motioned to deny 
2 the CUP due to a lack of conformance to Driggs' 
3 standards for condition evaluation of a CUP criteria 
4 No. 2 and No. 3, and the fact that the M-1 zone 
5 change was granted based on a specific proposal that 
6 had no mention of a 75-foot high building, and, in 
7 fact, clearly indicated a 45-foot maximum height. 
8 COMMISSIONER STEVENSON: I wouldn't put the 
9 maximum in there. The 45-foot height is what was 
10 discussed. 
11 THE CLERK: Just take maximum out? 
12 COMMISSIONER STEVENSON: Because if you're 
13 trying to say it dearly said that -- the 45 feet 
14 height is what was discussed. That was the major 
15 thing we heard, but it's not -- it wasn't listed as 
16 being necessarily maximum. 
17 THE CLERK: Based on a specific proposal 
18 that had no mention of a 75-foot high building and, 
19 in fact, clearly indicated a 45-foot height. 
20 COMMISSIONER STEVENSON: Okay. 
21 MR. BIRCH: Is that your motion, Larry? 
22 MR. CHAIRMAN: Yes. That motion has been 
23 seconded. And I caJled for those in favor. 
24 COMMISSIONER STEVENSON: I. 
25 MR. CHAIRMAN: I. Opposed? 
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MR. CHAIRMAN: Motion carries. The 
conditional use permit is denied. Does anybody need 
a break? 
COMMISSIONER TRUPP: I could stand a two 
minute or two and a half minute break. 
MR. CHAIRMAN: We're going to take another 
short recess. I appreciate everybody's patience. 
(The hearing concluded.) 
-00000-
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STATE OF IDAHO 
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I, Rebecca M. Martin, CSR, and Notary Public in 
and for the State of Idaho, do hereby certify: 
That said CD of public hearing was transcribed by 
me, using transcription equipment, to the best of my 
ability. 
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Rebecca M. Martin~~ 
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BURNS HOLDING, LLC CUP DENIAL .;~g~-1co.10D1STRICTCOUR1 
AMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW 
The following are amended findings of fact and conclµsions oflaw for the denial 
of the Burns Holdings, LLC's Conditional Use Permit application by the Board of 
County Commissioners of Teton County on November 15, 2007. All references to the 
Driggs City Ordinances refer to the January 16, 2007 version. 
1. Conclusion of Law 
Burns Holding, LLC must apply for a variance to exceed the 45 foot height limitation in 
the M-1 zone. Idaho Code§ 67-6516 clearly states that: "[a] variance is a modification 
of the bulk and placement requirements of the ordinance as to ... height of buildings, or 
other ordinance provision affecting the size or shape of a structure." The applicant 
requests a modification of the height of a building and therefore must apply for a variance 
and not a conditional use permit. The Idaho Constitution, Article XII, § 2, provides, "Any 
county or incorporated city or town may make and enforce, within its limits, all such 
local police, sanitary and other regulations as are not in conflict with its charter or with 
the general laws." "A local ordinance that conflicts with a state law or is preempted by 
state regulation of the subject matter, is void." Arthur v. Shoshone County, 133 Idaho 
854, 862, 993 P .2d 617, 625 (Idaho App.2000); citing Envirosafe Serv. of Idaho v. 
County of Owyhee, 112 Idaho 687, 689, 735 P.2d 998, 1000 (1987). Because the County 
cannot act in conflict with State law it reads any ambiguity in the Driggs Ordinance in 
harmony with the Local Land Use Planning Act. 
Finding of Fact 
Chapter 2, Section 13 C of the City of Driggs' Ordinance 281-07 states that "[a]ny 
building or structure or portion thereof hereafter erected shall not exceed forty-five (45) 
feet in height unless approved by conditional use pennit." (Emphasis added.) The 
County interprets this section of the ordinance as follows: "[ a ]ny building or structure or 
portion thereof hereafter erected shall not exceed forty-five (45) feet in height." Any 
other reading of this section of the Driggs City Ordinance would directly conflict with§ 
67-6516 of the Local Land Use Planning Act ("LLUPA") which clearly states that a 
variance and not a conditional use permit must be obtained before one can modify the 
height of a building. That portion of the Driggs ordinance that could be interpreted so as 
to conflict with State law is void, of no effect, as if it had never existed. The County finds 
that the applicaJ1t did not make the correct application for a height va..'i.ance and that it is 
not possible for the County to grant a CUP to Burns Holding, LLC in order to allow them 
to build a structure which is 30 feet higher than. the maximum height allowed in the M-1 
zone. A conditional use permit is much easier to obtain than a variance. The applicant 
cannot get around a very clear area of State law by applying for a CUP, even when the 
Driggs code uses the term "conditional use permit", when State law is clear that a 
variance is required. 
References to the need for a "variance" occurred at least twenty times during the 
November 15, 2007 hearing. Some of Chairman Young's first words were: "This is a 
conditional use permit hearing for a height variance." 4:17-18. The first time the 
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applicant himself speaks he states that he is requesting a height variance. 9: 15-16. Sandy 
Mason, representing Valley Advocates for Responsible Development stated: "V ARD 
does not recommend granting a CUP for this height variance for several reasons." The 
applicant's attorney, Dale Storer, a renowned local government, planning and zoning 
attorney, 1 was present during the hearing and has represented the applicant during the 
entire process. Mr. Storer failed to clarify the situation or give reasons in the applicant's 
response why a CUP was the correct method for a height variance when the Idaho Code 
is clear that a variance is required for an increased height. Regardless, the County does 
not feel that the applicant was unaware or uninformed of the law. 
2 
2. Conclusion of Law 
Idaho Code§ 67-6512(a) states 
A special use permit may be granted to an applicant if the proposed use is 
conditionally permitted by the terms of the ordinance, subject to conditions 
pursuant to specific provisions of the ordinance, subject to the ability of 
political subdivisions, including school districts, to provide services for the 
proposed use, and when it is not in conflict with the plan. 
Section 2 of the City of Driggs' Ordinance 274-07 also addresses conditional use permit 
procedures, offering criteria similar to the above and adding that there must be conditions 
imposed upon the use that assure protection and compatibility with the surrounding 
properties, uses and neighborhood. An applicant must meet all five of these tests in order 
to be grant~d a CUP. A finding that an applicant does not meet one of the five criteria is 
sufficient to deny an application. Even if the County were to analyze the application 
according to the rules governing a conditional use permit, Burns Holding failed to meet 
four of the five of the necessary criteria for approval. 
Finding of Fact. 
A. The CUP could not be granted because a height of 7 5 feet is not 
conditionally permitted by the specific terms of the ordinance. 
The Driggs M-1 zoning ordinance lists two categories of uses for the M-1 zone, 
allowed and conditional. Allowed uses are listed under Chapter 2, Section 13(A) .and 
Section 13(B) lists the ten (10) "Conditional Uses Permitted". A height of 75 feet is not 
1 Excerpt from firrn bio: Mr. Storer has served as the City Attorney for the City ofldaho Falls since 1982 
and he also represents a number of other smaller cities, school districts, counties, electrical utilities and 
private developers. He has served three terms as president of the Idaho Municipal Attorneys Association 
and he currently serves on the board of directors for the Idaho Municipal Attorneys Association and as the 
Idaho state chairman of the International Municipal Lawyers Association. He has frequently testified 
before the Idaho State Legislature on a variety ofissues affecting cities, counties and other public entities. 
2 In the County's initial brief on judicial review of the CUP denial it states: "What is significant about 
Petitioner's CUP application is that it was not looking to modify the zoning of the site, but rather to modify 
the allowable height of the building on the site." Respondents Brief, August 5, 2008, page 9. 
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listed under either of these two sections. Because a height of75 feet is not mentioned in Section 13(B) the board finds that the use is not conditionally allowed. 
Even though a height of 75 feet is not specifically listed as conditionally permitted anywhere in the ordinance, the County is cognizant of the fact that height regulations are mentioned in Section 13(C) of the ordinance whi~h states: "[a]ny building or structure or portion thereof hereafter erected shall not exceed forty-five (45) feet in height unless approved by conditional use permit." The County does not believe that this section overrides the specific provisions of Section 13(B) of the ordinance. If Section 13(C) were interpreted as conditionally permitting a 75 foot high structure then the ordinance would have to be interpreted as conditionally permitting a building of any height and size, skyscrapers included. An ordinance provision cannot be read in isolation but must be interpreted in the context of the entire document. Chapter l(D) ofDrigg's City Ordinance 274-07 states as its intent "that this Ordinance be interpreted and construed to further the purposes of this Ordinance and the objectives and characteristics of the zoning districts." The stated purpose of the Ordinance is to: 
[P]romote pride of ownership, health, safety, comfort, convenience and general 
welfare of the residents of the City of Driggs and to achieve the following 
objectives: 
1. To protect property rights and enhance property values. 
2. To provide for the protection and enhancement of the local economy. 
3. To ensure that important environmental features are protected and 
enhanced. 
4. To encourage the protection of prime agricultural lands for the 
production of food. 
5. To avoid undue concentration of population and overcrowding ofland. 
6. To ensure that the development ofland is commensurate with the 
physical characteristics of the land. 
7. To protect life and property in areas subject to natural hazards and 
disasters. 
8. To protect recreation resources. 
9. To avoid undue water and air pollution. 
10. To secure safety from fire and provide adequate open spaces for light 
and air. 
11. To implement the comprehensive plan. 
12. To provide the manner and form of preparing and processing 
applications for modification of and variances from zoning regulations; 
13. To encourage the proper distribution and compatible integration of 
commercial and industrial uses within designated areas; and 
14. To insure that additions and alterations to, and/or remodeling of, 
existing buildings or structures are completed in compliance with the 
restrictions and limitations imposed thereunder. 
Chapter l(C) of Ordinance 274-07. 
Allowing structures to far exceed allowable height limitations by obtaining a conditional use permit is not in keeping with the purpose and intent of the Ordinance and thus the height regulation paragraph cannot be read as adding such a ''use" to those specifically listed in Chapter 2, Section 13(B) of the M-1 zoning ordinance. Allowing a structure to 
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so exceed allowable height limitations through a CUP would violate the objectives of the 
ordinance. Specifically; such an interpretation would: 1) fail to protect property rights and 
enhance property values because property owners ~ould have no idea how tall a 
neighboring building could be; 2) fail to provide for the protection and enhancement of 
the local economy because economic values in the area are largely· dependent upon our 
scenic offerings. Having a "sky's th~ limit" ordinance that could essentially block the 
scenery would not protect this economy; 3) fail to ensure that important environmental 
features are protected and enhanced because our scenic vistas are one of our area's 
important environmental assets; 4) fail to ensure that the development ofland is 
commensurate with the physical characteristics of the land because such an interpretation 
does not take physical characteristics of the land into account; 5) fail to protect recreation 
resources and fail to provide adequate open spaces for light and air because these cannot 
be provided without a height limitation, views and a feeling of openness being an integral 
part of much of the Valley's recreation; 6) fail to implement the comprehensive plan as 
explained in paragraph D below; 7) fail to provide the manner and form of preparing and 
processing applications for modification of and variances from zoning regulations 
because it would provide confusion in their processing; and 8) fail to provide for the 
compatible integration of commercial and industrial uses within designated areas because 
it is impossible to assure compatibility without some form of height limitation. 
Furthermore, the County cannot reconcile an application for a conditional use 
permit for 75 foot high structure with the clear meaning of Chapter 4, Section 3(A) of the 
Ordinance. Section 3(A) is very similar to Idaho Code§ 67-6516, and states: 
A variance is a modification of the requirements of this ordinance as to 
... height of buildings, size of lots, or other ordinance 
provisions affecting the size or shape of a structure or the placement 
of the structure upon the lot. A variance does not include a change of 
authorized land use. 
When the County reads the City of Driggs Ordinance 274-07 as a whole it is clear that a . 
CUP can only be obtained in an M-1 zone for the uses listed in Chapter 2, Section 13(B) 
and that a height of 7 5 feet is not amongst those uses. The statement in Chapter 2, 
Section 13(C) that a building or structure may be allowed to exceed forty-five (45) feet in 
height cannot be read in isolation. Additionally, because there are no parameters around 
this height allowance, the County cannot say that a seventy five foot high structure is 
specifically permitted by the terms of the ordinance. Furthermore, as is explained in the 
next section, a CUP can only be granted subject to conditions pursuant to specific 
provisions of the ordinance. There are no specific provisions listed in Chapter 2, Section 
13(C) that suggest how a height modification can be conditioned. 
B. The CUP could not be granted pursuant to specific conditions listed in the 
ordinance. 
Idaho Code§ 67-6512(a) also requires that a CUP not be granted unless it will be 
"subject to conditions pursuant to specific provisions of the ordinance." There are no 
specific provisions regarding the conditioning of a 30 foot height modification in the 
ordinance. The Driggs' ordinance that addresses conditional use permit procedures states: 
"If the proposed conditional use cannot adequately meet the conditions necessary to 
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assure protection and compatibility with the surrounding properties, uses and 
neighborhood, the Planning Commission will not approve the proposed use." The 
ordinance goes on to suggest the imposition of conditions: 
a. Minimizing adverse impact on other development; 
b. Controlling the sequence and timing of development; 
c. Controlling the duration of development; 
d. Assuring the development is maintained properly; 
e. Designating the exact location and nature of development; 
f. Requiring the provision for on-site faciiities or services; and 
g. Requiring more restrictive standards than those generally required in this 
ordinance. 
Chapter 4, Section 2(A)ofthe City of Driggs' Ordinance 274-07. 
While all of these would be applicable to the uses listed in Chapter2, Section 13(B), none 
appear applicable to the height regulation in Section 13(C). Idaho Code clearly states 
that a CUP can only be granted "subject to conditions pursuant to specific provisions of 
the ordinance." The County does not feel that there are any conditions that are specific to 
the height variation provision of Section 13(C). 
When the County does consider conditions a-g listed above, it is clear that the 
applicant failed to show how they could be met. The applicant did not show the County 
how the adverse impact of this height increase could be minimized nor can the County 
determine a way to minimize the impacts of a building that is 30 feet higher than the 45 
foot maximum. The applicant did introduce some "line of sight" evidence but the County 
had issues with this evidence. Chairman Young explained his skepticism regarding the 
line of sight evidence such as the site angle that was used on pages 40:12 -41:11 of the 
November 15, 2007 transcript. The County also finds that it cannot control the sequence, 
timing or duration of the height, once it is allowed it would continue, sequence, timing 
and duration thus cannot be adequately controlled. The maintenance of the extra 30 feet 
of height is equally difficult to condition and the applicant provided no suggestions. 
Maintenance of a development usually refers to trash, weeds, etc., none of which are 
concerns 75 feet up in the air. The exact location and nature of the development could not 
minimize the impact of the additional 30 feet Even though the applicant suggests that 
placing the structure several feet from the property line would minimize its impact, the 
Commissioners do not agree. Because the applicant needs the building to not only be 75 
feet tall, but 60 feet wide these conditions are impossible to meet; applicant is not asking 
for a 7 5 foot cell tower - a pencil in the air - but a 60 x 7 5 foot building. Likewise, the 
County finds that no on-site facilities or services or more restrictive standards could 
minimize the impact of a building this size and the applicant again provided no 
suggestions as to how this condition could be met. The County thus is unable to grant 
the CUP subject to conditions pursuant to specific provisions of the ordinance. 
C. The CUP could not be granted subject to the ability of political subdivisions, 
including school districts to provide services for the proposed use. 
Political subdivisions, including schools, would not be affected by the height 
variation. 
Amended Findings of Fact and Conclusions of Law 
Page 5 of7 
D. The CUP could not be granted because the County found that the "use" 
was in conflict with the comprehensive plan. 
Throughout the Driggs' Comprehensive Plan the area North of Driggs is referred 
to as a "gateway". Section 9.3 of the Plan lists gateways at the North and South entranc
e 
to Driggs as a "need". The Plan's Vision for Community Design states: 
The Vision for Hwy 33 outside of downtown is as an attractive, :functional, 
and memorable gateway into the community. The sense of arrival at each end 
of the community should be dramatic, but in keeping with the beauty of Teton 
Valley and the surrounding mountains. New buildings should be setback from 
the highway, with ample landscaping, concealed parking and i:irchitecture that 
draw_s rm. the west~rn an~ agricultural vernaculars . . . · 
Driggs' Comprehensive Plan, Section 9.4, Page 61. One of the stated actions under 
Section 9.4 is to "[c]reate and maintain attractive gateways to Driggs on Highway 33 
(South and North) and on Ski Hill Road." The County finds that the application confli
cts 
with the Driggs' Comprehensive Plan because it creates a large industrial structure that
 
cannot be adequately shielded in the area that Driggs would like to see become a 
memorable gateway. 
E. The County cannot grant the CUP because it is unable to impose 
conditions upon the use that assure protection and compatibility with 
the ~ounding properties, uses and neighborhood. 
Because a concrete batch plant is a permitted use in the M-1 zone it is not possible 
for the County to impose conditions on the use of the batch plant. This application is n
ot 
about the uses that will be conducted on the property but about the height of the buildin
g 
in which the uses will be conducted. When the applicant was granted a conditional zon
e 
change there were moderating conditions such as landscaping imposed, but none of the
 
conditions addressed a 75 foot height because it was a zone change process and the 
height of buildings was not at issue. Now the County is presented with this application
 
for a conditional use permit to allow a building that is significantly higher than any oth
er 
in the area. The County has not been presented with any plausible way to mitigate the 
extra 30 feet of height now being requested, nor is it able to craft any conditions that 
would assure surrounding.properties, uses and neighborhoods protection and 
compatibility with the additional 30 feet ofheight.
3 The County therefore finds that a 75 
foot height is not compatible with the surrounding properties, uses and neighborhood 
where a maximum of 45 feet for all structures is maintained and that the protection and
 
compatibility of the surrounding properties, uses and neighborhood cannot be assured a
nd 
3 No mitigation to surrounding neighbors was offered. As mentioned eaTlier, the applica
nt did present the 
idea that setting the 7 5 foot tall by 60 foot wide building back from the edge of the pro
perty line would 
mitigate the additional 30 feet ofbeight [as viewed from the highway only], because th
e sight angle would 
be lower. Commissioner Young pointed out at the hearing that he was not persuaded b
y the applicant's line 
of sight argument because although the sight angle would be lower, the top of the build
ing would still be so 
high that it would even project above the crest of the Tetons, unlike any existing building i
n the vicinity. 
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agrees with Sandy Mason's statement at the November 15, 2007 hearing: "you cannot 
mitigate that height." 
Section 2 (A) (1) of the City of Driggs' Ordinance 274-07 notably states that the 
Planning Commission "will not approve" the proposed use if such conditions cannot be 
met. For all the reasons stated above, the County finds that the application failed to meet 
one or more of the criteria outlined in the Idaho Code and the Driggs Ordinance, all of 
such criteria being necessary before a County can grant a conditional use permit. For all 
the reasons stated, The Count'/ must deny the conditional use permit application. 
TETON COUNTY: 
Robert Benedict, Commissioner 
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Board of Countv Commissioners 
Dale W. Storer 
Holden, Kidwell, Hahn & Crapo, PLLC 
P.O. Box 50130 
1000 Rive1walk Drive, Suite 200 
Idaho Falls, ID 83402 
Kirk Burns 
Burns Concrete, Inc. 
23 85 Gallatin A venue 
Idaho Falls, ID 83402 
April 9, 2012 
Dear Dale: 
ExhibitE 
In accordance with Paragraph 2(b)(vi) of the Development Agreement for Burns Holding, 
LLC filed in Teton County as Instrument# 191250 on September 5, 2007, the County is hereb
y 
revoking Burns Holding's authority to operate their "Temporary Facility." Your client has unt
il 
July 1, 2012 to remove the temporary facility. If removal preparations are not commenced by 
May 15, 2012, please provide a written explanation for the delay and a timeframe for completi
on 
of the removal in keeping with the July 1, 2012 deadline. 
Teton CountyBoard of County Commissioners 
Kathryn Rinaldi, Chair 
Kirk Burns 
Burns Concrete, Inc. 
2385 Gallatin Avenue 
Idaho Falls, ID 83402 
October 4, 2012 
Dear Mr. Burns: 
ExhibitF 
Board of Countv Commissioners 
On April 9, 2012 the County sent you a written request to remove your "Temporary 
Facility" by July 1, 2012. Nothing has been done to remove the facility as of the date of the 
present letter. In accordance with Paragraph 2(b)(vi) of the Development Agreement for Burns 
Holding, LLC filed in Teton County as Instrument# 191250 on September 5, 2007, the County 
has revoked Burns Holding's authority to operate their "Temporary Facility." Please commence 
removal activity immediately. 
Kathryn Rinaldi, Chair 
Teton County Board of County Commissioners 
